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Farmers Home Administration

7 CFR Parts 1924, 1930, and 1944
AN 057S-ABOS

Cost Containment and Vulmerabiiity

AGENCY: Farmers Home Administration,
UsSba.

ACTION: Final rule.

SUMMARY: The Farmers Home

" Administration (FmHA) ameads its -

‘egulations regarding the processing of
preapplications for Rural Rental :
Housing (RRH) assistance. This action is
necessary to decrease costs associated
with the program and to reduce program
vulnerability, The intended effect is to
improve credit quality and to make our
regulations more responsive to the
prudent development of RR}H complexes
in rural America.

EFFECTIVE DATE: March 14, 1994, -

FOR FURTHER INFORMATION CONTACT: Gail
McCowan, Sesior Loan Specialist, Rural
Rental Housing Branch, Multi-Family
Housing Processing Division, Farmers
Home Administration, USDA. Room
5337—South Agriculture Building,

Washington, DC 20250, telephone (202)
720~1608. '

SUPPLEMENTARY INFORMATION:
Qlassification

We are issuing this final rule in
coaformance with Executive Order
12868, and we have determined that it
is not & “significant regulatory action.”
Based on information compiled by the
Deparument, we have determined that
this final rule:

{1) Would have an effect on the
sconomy of less than $100 million;

(2) Would not adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs. the environment, public health or
safety, or State, local or tribal
governments or communities:

(3) Would pot create s serious
inconsistency or otherwise interfere
with an action taken or planned by

ocy:

4) Wo.\?led my:t altec the budgstary
imracx of entitlements, grants, user fees,
or loan programs or rights and
obligations of recipients thereof: and

(5) Would not raise nov?lilggtlsl ot

icy issues arising out of lega
gtom?aos. the P::igd.m's priorilies, or
principles set forth in Executive Order
128686.

Environmental impact Statement .

This document has been reviewed in
accordance with 7 CFR part 1940,
Subpart G, “Environmental Program.” It
is the determination of FmHA that this
action does not constitute a major
Federal action significantly affecting the
quality of the human enviroument and
in accordance with the National
Enviroameatal Policy Act of 1948,
Public Law 91-90, an Enviroamental
Impact Statement is not required.

Intergovernmental Consultation

Fot the reasons sst forth in the Finel
Rule related Noticais) w0 7 CFR pant -
2015. subpart V, programs 10.415 Rusal




.
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Rental Housing Loans and 10.427—
Rural Rental Assistance Payments are
subject to Executive Order 12372 which
requires intergovernmental consultation
with State and local officials.

Paperwork Reduction Act

The information collection
requirements contained in these
regulations have been approved by the
Office of Management and Budget
{OMB) under the provisions of 44 U.S.C.

- chapter 35 and have been assigned OMB

control numbers 0575-0042 and 0575~
0033 in accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3507).
The information collection contained in
0575-0047 will not become effective
until approved by OMB. Please send
written comments to the Office of
Information Regulatory Affairs. OMB,
Attention: Desk Officer for USDA.
Washington, DC 20503. Please send a
copy of your comments to Jack Holston,
Agency Clearance Officer, USDA,
FmHA, AG Box 0743, Washington, DC
20250.

Programs Affected

These programs/activities are listed in
the Catalog of Federal Domestic
Assistance under Numbers 10.415,
Rural Rental Housing Loans and 10.427,
Rural Rental Assistance Payments.

Background

During its audits of FmHA's identity
of interest construction cost certification
process, the Office of Inspector General
found many instances where borrowers
were taking advantage of loopholes in
FmHA regulations. This resulted in the
loss of Government funds through
excess profit being paid to paper
contractors, failure of the borrowers to
reveal identities of interest with related
parties, failure on the part of CPA's to
adequately perform cost certifications,
and numerous other discrepancies of
varying severity, all of which have had
detrimental effects on the program. OIG
reviewed the proposed changes to the
regulations and voiced its support for
the proposed changes as a mean for
reducing fraud, waste, and abuse in the
5135 program.

Discussion of Comments

The proposed rule, published in the
Federal Register (57 FR 27379-27394)
on june 19, 1992, provided for a 60-day
comment period ending August 18,
1992. One hundred and twenty-one
comments were received during the
comment period from the public and
from FmHA field employees.

Comments
Implementation Proposal

FmHA has stated that all
preapplications and applications on
hand will be subject to the final rule
with the exception of applications
whose pians and specifications have
been finalized.

Several persons agreed that

. preapplications and applications not be

“grandfathered™ except for those which
have received an AD-622-and which are
within the District’s 150 percent loan
approval authority. Other persons
objected to not grandfathering™
because of the expense already incurred
in developing an application.

_ Since spplicants have already
invested substantial sums of money in
the development of building plans,
FmHA has reconsidered this position.
Building plans included with
preapplications which have been issued
an AD-622 inviting a formal application
will not be affected; all other material
associated with preapplications will be
su})iect to the provisions of the final
rule. .

FmHA Instruction 1924-A
1. Section 1924.10 {c)(2)(i)

Comment: Comments were received
concerning the requirement that all
transfers of funds between line items
would require the approval of the
servicing official using Form FmHA
1924-7. The general feeling is that
estimates are merely estimates and will
fluctuate during the construction
period. To require the servicing official
to approve change orders for every line
item change would cause a major
paperwork burden on both the
contractor and FmHA.

FmHA response: The Agency
recognizes the volume of paperwork and
delay involved with this requirement.
FmHA will. instead. implement a means
to flag significant variances in line item
costs. Increases or decreases at or above
a 13 percent threshold will require
documentation from the borrower to
justify the differences. The State
Director will also have the authority to
require documentary justification for
less than 15 percent variances if he/she
deems it n . The documentation
will be required at the time the project
is cost certified so that construction will
not be delayed.

2. Section 1924.13(s)(3)

Comment: Most persons agreed that
architectural fees sﬁould be reduced
when less than full architectural
services are provided. It was suggested
that it would be appropriate to establish

a range of fees covering a range of
similar services. It was also pointed out
that an acceptable design in one piace
can involve a redraw in others due 1o
local code interpretations.

FmHA response: The intent of this
requirement is for those instances where
the applicant uses a set of plans that has
previously been used. Even if a new site
requires some modification to adapt the
building to the site, it will not require
a complete redraw of the building,
While there can be no hard and fast
rules set by Washington as to the degree
of revision needed to qualify the
architect for full services, this can be
determined at the State level.
Compensation is expected to reasonabty
represent the value of the architect's
services to the owner.

3. Section 1924.13{e){1)(iii}(B}(3) and
1924.13(e)(2)(iXD)

Comment: A number of persons
suggested that more training be
provided to FmHA field staff in
analyzing the financial statement to
determine whether thers is sufficient
“financial strength to carry out all
phases of construction.” Another
suggestion was that FmHA require a
performance and payment bond from all
contractors, in which case the credit
worthiness will have been determined
by a surety company. Several persons
pointed out the fact that credit reports
do not reflect the financial strength of
the contractor.

FmHA response: FmHA has
completed phase one of a two phase
training program in the proper analysis
of financial reports. The training is
being conducted by an outside
sccounting firn and involves State.
District, and National Office personnel.
Wae recognize that requiring a payment
and performance bond from all
contractors would probably elimirate
the small yet qualified contractor from
participating in the $15 program. Based
on the comments that a credit report is
not the vehicle through which financial
strength can be determined, FmHA wiil
require that each contractor provide a
financial statement of its operations.
The financial statement will be analyzed
to determine if the contractor has the
financial strength to pay construction
bills prior to obtaining draws from the
lender. Language relsting to the
submission of a financial statement has
been added to this section. A credit
report will still be required from all
contractors.
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4. Section 1924.13¢eX 1}iv} and
1924.13(e)2XKG}

Comment: There was some opposition
to eliminating the price of cost o
centifications from the contract.

FmHA response: FmHA deleted this
cost from this section because it '
intended to contract for cost
certifications itself. This would have
eliminated the need for including the
cost in the construction contract sincs
they.would be peid from A funds.
It has now been determined that the
Agency will be unabie to contract for all
i:ost certifications. so the previous

anguage pertaining to cost certificasion
expenses E. been restored to this
section to cover thoss situations whare
the borrower will be required by FmHA
to obtain the certification.

S. Section 1924.13{e)1)(v) and
1924.13(e}1)}(vXE)

Commaent: Several persons agreed
with the proposal tha‘:.i‘mm contract
directly of u:x“pcr:ssed rtifications. The most
consistently concern was
about the delay in the Government
contracting process, resulting in
increased interim interest expense.
There was also some concern about the
burden this proposal would place on
FmHA. There was a suggestion to have
FmHA contract with 8 CPA to review
and/or audit a certain percentage of the
cost corltsionmﬁons within nm:ha each

. Also, one person t
)l;wnm allow m?:‘m betwesn the CPA
and the contractor when the CPA can
certify that he/shs has no other
relationship with the contractor except
for the cost certification. Comments
from other persons stated that the
ongaing working redationship between
the barrower and the CPA is a definite
advantage since the CPA is familtar with
the accounting system and procedures
of the borrower. They felt that baving
full-time access to the CPA who is
responsible for monitoring the
construction cost process
would allow for timely tenance of
records. An FmHA-contrected suditar
would not have this familiarity with the
borrower's books. One

that PmHA @ guide to
ted] CPA’s how FmRA wants the cost
certifications performed and reported.
One suggestion is that insteed of
contracting for cost certifications
directly, FmHA should strengthen its
ability to debar an incompetent CPA.

respondent that

FmHA astablish & list of CPA's wko

have been designated as acceptsble for

‘cost certification. One suggestion wes

that FmHA make a judgment of whether
the borrower’s cost certification is

satisfactory insteed of hirmg the CPA
directly.

FmHA e: FmHA bas worked
with the Office of Inspectar General ta
develop an audit program which CPA’s
will follow in performing cost
certification audits. During recent OIG
sudits of cost certiScations prepared on
FmHA-financed rental housing projects.
it was discovered that many CPA's wers

~ not maintaining the independence -

required by generally accepted auditing
standards. It is obvious from soms of the
comments that some CPA’s who are cost
been invelved in the maintenance of the
borrowars’ construction records. FmHA
will not have sufficient contracting
funds to cover the cost of all
certifications; therefore, it anticipates
contracting for al) certifications on loans
of $1.5 milhon amd over and a randam
sampling of all other loans. Details wii!
have to be workad out in the contracting
process to- t undue delay in
closing loans. In the event PmHA does
contract for & cost cartification, the
borrower will nat be bs for
pmvigi:;m nargiss snd —
wou o sapensas.
Any fumds esrmarksd in the loan for
cost cartification but wisich sre not
nesded because of sz FmA-contracted
centification will be returned on the loan
and msy not be used for axy other
perposs.

6. Section 1924.13(e}{1}(v}(A)

Comment: There was some confusion
about whether FmHA would be
contracting with the CPA wha examines
the barrower’s accounting system or fust
with the CPA who performs the cost
certification. A on was offered
that the borrower provids s written
assortfon that it has an accounting.
system which complies with the
regulations. The cost cectification CPA
would than report on the validity of the
assartion.

FmHA : It was the intent of
this pro that the barower’s CPA be
responsible for verifying that the e
borrower’s accounting system meets
requirernents of ths regulation so that
this ld. mhmerhwn.
FmHA persoansi. Siace
Agency doss not have accountams os
ecparia o ettty chck the
expertiss to y
borrower’s accounting system. We agres
with the suggestion that the basrower be
allowed to provide a wriiten sssartion
on the sccounting system and that the
cost cartification CPA report oa its
validity. This section has been rewritten
to incorporate thal suggestion.

7. Sectiom 1924.12(e) 1 ¥v}(B),
1924.13(e)2)iv). and
1924.13(ext2} viii X B)

Comment: There was a question as to
whether FmHA intends to reduce
builder’'s profit when costs of line item
are increased. Another respondent
wandered if it is the intent of FmHA to
restrict the amouant of each line item to
the estimated amount Several persons
objected to the restriction af-general
requirements to the estimated amount.
One t recommended that any
cost savings from project construction
be returned on the loan and that the
loan be reamortized to reflect a decrease
in tenant rent.

FmHA response: FmHA ictends that
buildee’s profit be reduced when the
total costs of the line item costs exceed
their estimatas and would result in an
increase in the contract amount. The
amounts for general overhead. profit,
and general requirements witl be
restricted to thair astimated amounts,
not the line itams to their esiimated
amounts. FmHA beliaves that the
estimales for general requirements can
be accurately determined priag to the
start of construction and pot deviate

. .significanily thereaftar. We do not feel

this would resali in an undve burdec on
the borrower. A refund of loan funds
can be usad o resmortize the loen if it
can be shown that the amount refunded
wil&;edum Ihonmsmdanexcep&?n
to the 10 pascant requiremant has
granted by the National Office.

8. Section 1924.13(eX 1 v}C} and
1924.13(e)(2)viXA)

Comment: There was somse objection
D requiring the borrower 1o agree that
the tests conducied will inciude FmHA
: One respoadent bas

instend of “FmHA reguistions™ and has
ided FrnHA with suggested
far this nma fibe
FmHA response: o

problems with how cost cestifications
are canduciad, as revesied by OIG.
FmHA felt it {0 institate
additional instructions to the CPA/
LPA’s which are intended 1o provide
uniformity in the examination of
comstruction costs. FmHA sought advice
and assistance from the American
Instiam dc-&i:id m& Accountants
in developing the ad
instructions refarred to as the Audit
Program. The Andit wil} be
availahle in FmHA offices. it is FmiA's
intent that the barrower recognizs the
Audit Program and 10 ensure \hat the
auditor include its requirements in the
cost cectification process. The language
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of this section has been reworded as
recommended by AICPA. FmHA has
changed the reference from FmHA

: :gulations to FmHA Instruction 1924-

9. Section 1924.13(e}(1{v)(D)

Comment: One respondent objects to
the auditor having to certify that he/she

‘has no financial interest in or with the

applicant/owner-builder, architect,
engineer, attorney, contractor, etc., since
Government Auditing Standards
grohibit such an identity of interest.

wo respondents pointed out an
inconsistency in the suggested CPA
opinion letter since one paragraph refers
to Generally Acuc:rtod Government
Awtliting Standards (GAGAS) and
another refers to General Accepted
Accounting Principles (GAAP).

FmHA response: Even though the
Government Auditing Standards
prohibits identities of interest between
CPA's and the applicant, architect,
engineer, attorney, contractor, etc., OIG
audits have revealed apparent close
reletionships exist between some CPA’s
and borrowers. Certain CPA’s have not
maintained an independence from the
borrower as by Government
Auditing Standards. There is no '
inconsistency in the suggested opinion
letter since GAGAS pertains to the audit
of the construction costs and GAAP
pertains to the accounting system which
the borrower uses in recording
construction costs. OIG bas submitted 8
sample auditor’s report which is
incorporsted in the Audit Program and
available in any FmHA office.

10. Section 1924.13(e)(1){v)F)

Comment: The opinion was expressed
that the CPA who reviews the
borrower's accounting system be
allowed to cost centify. Also, costs will
be duplicated if the borrowsr bas to hire
a CPA in addition to FmHA contracting
for CPA services. There was objection to
denyi;:.l_thc right of a CPA to cost certify
when. tKat CPA is currently handling the
contractor’s accounting.

FmHA response: It was originaily
FmHA'’s intent that the CPA who
reviews the borrower’s accounting
system not cost certify the project after
construction. This was primarily due to
the fact that OIG audit findings revealed
a lack of independence between CPA's
and borrowers. We have reconsidered
this prohibition and will allow the same
CPA who sets up or examines the
borrowers accounting system to certify
construction costs. However, the CPA
who provides any accounting services to
the borrower during construction will
not be allowed to cost certify the

project. To do so would be a violation

- caused some

of rules of independence set forth in
Government Auditing Standards.

11. Section 1924.13(e}(1}(v)(G)

Comment: There was one objection to
using the new forms since the '
respondent felt FmHA already bas an
identity of interest statement in use.

FmHA response: The purpose of the
new forms is twofold: one to require all

borrowers to disclose all identities of

interest and the other to identify “paper
companies.” The identity of interest
statement itself has been to also
include other related parties. The forms
pari of e peiy o Ristyng he

es of the ifying the
dmems. FmHA feels these forms are
n 8

12. Section 1924.13(e)}(1}{v)(H)

Comment: One respondent objected to
having to report a discount or rebate
when the original line item costs were
based on the discounted amount.
Another offered the rationale
that rebates and discounts are incentives
to buy *right” and to pay bills on time
and that FmHA is attempting to remove
these incentives. One respondent
requested clarification of the next to last
sentence in this section. The general
objection was voiced sbout reducing
?roﬁt to agree with the reduction in line
tem costs of construction. One
felt that contractors would use
pretext of obtaining a rebste or discount
in order to not contribute additional
funds to cover the increese in line-item
costs. One respondent supported this
section. .

FmHA response: After due
consideration, FmHA has decided that
this section more appropriately pertains
to multiple advance loans where
psyments are made by FmHA and the
amount of any discounts or rebates will
be deducted before invoices are paid. If
discounts or rebates are given after the
invoices are paid, the funds will be
returned to the supervised bank
account. Therefore, this section has
been amended to delete reference to
discounts and rebates.

13. Section 1924.13(e}(1)(vXI)
Comment: The reference to the HUD
regulatory language apparently has
confusion since it was
mersly refsrsnced. One respondent
wanted to know if the general contrector
has to hammer nails in order to be
performing work. Another respondent
felt that subcontracting out all or nearly
all of the work is a typical and accepted
practice. One respondent suggested that
this provision be waived if it can be
demonstrated that it is to the benefit of
the property. One person questioned

whether this provision will pertain to
everyons or just in those cases wher
identity of interest exists; if it pertai.

to everyone, then this section should be
taken from the cost certification portion
of the regulation. One respondent
requested that we provide a definition
of ““actual construction.” Two
respondents requested that a distinction
be made between work on new
co::;nllicﬁon anodn work on a
rehabilitation. One respondent a

with this section. Pe greed

FmHA response: To eliminate
confusion, the reference to the HUD
regulation has been removed from this
section. OIG audits have found
repeatedly that persons who identified
themselves as the construction
contractor were not qualified to build
the project or, for some reason. did not
build the project. They, instead.
subcontracted out all or most of the
construction and still took a full
builder’s profit. FmHA adamantly
opposes the payment of profit to anyon
who does not perform the full range of
duties of a general contractor. This
section does not prohibit a contractor
from subcontracting out any or all of th
work as long as that contractor does not
receive a builder's profit. The Agency
has no objection to the contractor
paid for services rendered. FmHA .
not foresee any situation where waiver
of this provision will benefit the
property. This section pertains only to
identity of interest borrowers and will
remain in this location. For purposes ol
clarification, we are defining "actual
construction” to mean “‘work” as
defined in A.LA. documents: ** * *
labor, materials, equipment, and
services provided by the contractor to
fulfill the contractor’s obligations.”
Irrespective of whether the project is
new construction or rehabilitation. the
general contractor should not expect tc
receive a builder’s profit if he/she has
not performed the full ranges of
responsibilities of a general contractor.

14. Section 1924.13(e)(1)(v}{]}.

Comment: There was agreement that
FmHA implement these new forms. O
respondent suggested that more specif
requirements be added such as years I
business, work performed other than 0
FmHA-financed.

FmHA response: The new Form
FmHA 1944-31 will require the entity
to disciose number of years in busines
We do not feel that identification of th
wotk performed on other than Frr
financed projects is necessary sit
entity is certifying that it is an on-goin
business.
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15. Section 1924.13{e)(1)(vii)(B)(1) and
1924.13(el(2)(iii)(A)

Comment: One respondent expressed
an opinion that this section will
eliminate the smaller developers. There

" was some feeling that this would

discourage the participation of owner-
builders or that it will cause undue
delay in the processing of the
preapplication. One respondent
recommended that the determination of
whether to grant an exception to
competitive bidding be made at the
application stage rather than at the
preapplication stage. One respondent -
misinterpreted this section to mean
competitive bids would be granted
rather than the negotiated contracts.
FmHA response: The only new
language added to this section requires
that FmHA document, in writing, the
examination required prior to the State
Director granting an exception to
competitive bidding. We do not feel that
small developers are any more at risk
now than before the change since the
requirement is not new to this revision.
FmHA agrees that the determination of
whether to grant an exception to
competitive bidding be made during the
application stage and have changed the
language to re this requirement. The
correct meaning of this section is that
negotiated contracts may be allowed
once the State Director has determined

all requirements for grantin,

an
exception to competitive bigding have
been met.

16. Section 1924.13(e)}{2)(iXC)

Comment: One respondent wanted to
know under.what circumstances will
cost estimation services be required and
asked where else in the lation this
subject is discussed. Another
respondent raised issues which appear
to be unrelated to this section and we
could not determine to which section
the comment referred. Other comments
pertain to the deletion of cost ,
certification fees which was previously
discussed under § 1924.13(e)(1)(iv).

FmHA response: The existing
regulation contained a provision for cost
estimation services to be used if FmHA
did not agree with the owner-builder's
estm 'Bhis was aeldomi_if .i;:

im . Our recent test of us
estimating services proved to be
unreliable and inconsistent. The
reference to cost estimation has been
removed from the regulation.

17. Section 1924.13(e)(2)(iv)

Comment: One respondent suggested
that allowances for general overhead,
general requirements, and a builder's
profit be based on a regional cost rather
thar. 2n a State average.

FmHA response: This section states
that the amounts may be determined by
local investigation and also from HUD
data for the area. It does not mention a
State average.

18. This Respondent Refers to
1924.13(e)(1)(vii)(D)

There is no such section in FmHA
Instruction 1924-A.

19. Section 1924.13(e)(2)(viii)

Comment: One respondent asked if
the requirement that projects have their
costs “‘audited by FmHA" refers to cost
certification contracted by FmHA, OIG
or other FmHA audit. Another
respondent points out that this section
contains a cost certification cutoff for
projects of $350,000 or more and
expresses an opinion that there should
be no differencs between identity of
interest and owner-builder. One
respondent points out that a FmHA
1924-13 is mandatory for all loans of
over $350,000 and that if the loan is
publicly bid this form should not be
mandatory.

FmHA response: The reference to
“audited by FmHA" falls within the
same provision that was discussed
earlier concerning FmHA contracting for
all cost certifications. The respondent is
correct in his observation concerning
the $330,000 cutoff for owner-builders.
All owner-builders are identity of
interest entities which automatically
require a cost certification. The
reference to $350,000 bas been removed

from this section. FmHA stion
1944-E now requires that all applicants
submit Form FmHA 1924-13 to

facilitate the tracking of line item costs
in the Agency’s upcoming computerized
cost tracking system. This applies to all
applicants regardless of wh or not
an identity of interest is involved.

20. Section 1924.13(e)(2)(viii}{B)

Comment: One respondent suggested
that further clarification be added to the
section regarding amounts for general
overhead, general requirements, and
builder's profit as being treated as
individual and separate line items
amounts or whether all three should be
combined, thus eliminating the need for
Administrative Notice explanation.
Another comment did not appear to
pertain to this section.

FmHA response: The Administrative
Notice issued on this subject addressed
the percentages for establishing separate
amounts for general overhead, general
requirements, and builder’s profit; this
section refers to the dollar amounts
which are established as a result of the
percentage calculation. The FmHA
1924-13 requires that these three items

" refersnce to HUD

be listed separately. This section refers
to establishing dollar amounts for
general overhead, general requirements,
and builder’s profit and that actual costs
for those three items will not exceed
their dollar estimates. Language
addressing the allowable percentages for
general overbead, general requirements,
and builder’s profit has been added to

§ 1944.215(a)(1) of subpart E of part
1944. ’

21. Section 1924.13(e)(2)(viii)}(C)

There was one comment and the
respondent expressed agreement with

" this section.

22. Section 1924.13(e)(2)(viii)(D)

Comment: One respondent expressed
agreement with this section. Another
respondent requested (l:::iriﬁcation of the

on.

FmHA respons;: l.’e“ ref;rr:nce to £‘.tl:’e
HUD regulations has been drop m
this section as discussed underped
§ 1924.13(e)(1){v)(D), above.

. 1944-F

1. Section 1944.211(a)(3)

Comment: A number of objections
were expressed to limiting the number
of preapplications to five. Several
respondents supported this proposal.
The reasons were many and too
numerous to list. One respondent
suggested that the limitation be based
on applications and not preapplications
and that the number be controlled on a
Stats basis. Many persons suggested that
the number of preapplications be based
on the financial capacity of the
applicant and not on the number of
preapplications. Other
recommendations include a limit of
from 3 to 15 preapplications: 5
preapplications and a nationwide limit
of 10; 10 preapplications per District: 15
or 20 with no more than § funded and/
or under construction at one time: and
10 preapplications nationwide except
for preapplications accompanied by a
deposit equal to 1 percent of the loan.

er respondents recommended no
limit be set for preapplications or
applications. Several persons
recommended returning preapplications
which cannot be funded within a set
period of months. o

To illustrate his objection to limiting
the number of preapplications, one
respondent sent several photographs of
FmHA-financed apartment complexes

- which were not being properly

managed. The respondent alleged that
these a nts were owned by small
developers and the photographs serve as
an example of what would happen to
the section 515 program if only small
developers could participate.
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FmHA response: The majority of
comments were overwhelmingly
opposed to restricting the number of
preapplications. Therefore, the Agency
is not undertaking any changes to this
section at this time.

FmHA was concerned over the
photographs and investigated the
respondent’s claim. In all cases, FmHA
was taking action to correct the
management deficiencies. In almost all
cases, the developers of the subject
apartments were not small developers.
In the one case where the developer
would be considered a small developer,
the State did not feel the mma&ement
problems were due to the fact the
developer was not a large entity.
Therefore, we do not consider this
particular objection to the proposed rule
to have merit.

2. Section 1944.211(a)(5)

Comunent: Ove respondent expressed
an opinion that requiring svidencs that
the borrower has or can obtain the 3
percent borrower contribution at the
preapplication stage is premature and
should not be required until prior to
obligation.

FmHA response: The sbility of the
‘borrower to furnish the cantribution is
a criterion of eligibility. The Agency
feels that eligibility must be established
at preapplication stat If that
requirement were to be delayed until
the loan is ready to be obligated, the
applicant and FmHA would have
invested far too much time and money
to have the applicant determined not
eligible. The 3 percent contribution was
increaséd to 5 percent by the
Community Development Act of 1992
for all projects whase membars will
:?i" beTnnms from LT%v: Incoms nas

i ax Credits. regulation
already been changsd to reflect the
increase in the equity contribution
requirement.

3. Section 1944.211 (aXS)

sse:lntﬁo?p.}ni th:!:nts i

expre on that applicants
should be required to furnish the 3
percent borrower contribution from its
own resources.

FmHA response: Currently, borrowers
have no personal financial obligstion to
serve as an impetus to seeing that the
project operates successfully. We agres
that such an obligation will encourage

" continued interest in overseeing the

well-being of the project and it makes
sense from a business standpoint.
Therefore, FmHA agrees that applicants
should furnish the 3 or S percent
contribution from their own resources
and have changed this sectian to reflect
that requiremeant.

‘maintenancs

‘for the operating

4. Section 1944.211(a)(7){i)

Comment: Several comments were
received concerning the requirement
that the applicant provide sufficient
cash to cover start-up costs and that
list of such materials and equipment be
provided. It was felt that this was an
attempt to disallow the use of letters of
credit to cover the O&M axgenses.

FmHA response: Currently, :
regulations allow borrowers to provide
a letter of credit to cover the total
amount needed for operating and

nses. FmHA has
experienced s reluctance on the part of
borrowers to draw on the letters of
credit since doing so will incur interest
expenses for which they are liable.
Thus, there have been many instances
where there were insufficient funds to
e e e ronida the requirement

e er to o
in cash will ensure the svailability of
adequate funds with which to cover
these expenses. The Housing Act of
1949, as amended, states that “The
Secretary may require that the initial
operating reserve under this section m
be in the form of an irrevocable lettsr o
credit* * **. This lmgn:x provides
the Agency the option of whether to

Jetters of credit or to require the
initial O&M in cash. FmHA bas
e T ot s forihod

s o
reserves and, for this
reason, bas decided not to accept letters
of credit.

S. Section 1944.212(b)

Comment: A number of comments
were concerning restricting
rehabilitation loens to no more than 5

e their support for plecing this
limmbihuﬁm lms?lAbo. a
couple of respandents that
FmHA eliminate purchase and
rehabilitation of histaric buil
altogether. Several respondents d oot
favar this proposal and misconstrued its
intent as an attempt to eliminate
rehabilitation of historic buildings.
FmHA response: The cost
g“us:hmng:d rehabilitating existing
din increased noticeably
within the recent past and has, in some
cases, exceeded the amount needed for
constructing new units. FmHA feels it
_appropriats to establisha ceiling to
ensure maximum use of loan funds. The
excess cost of rebabilitation would be
better spent to finance more units in
other areas of need. Therefore, the
Agency feels that a limit should be
placed on the amount of Covernment
funds being expended for rebabilitating

historic buildings. While the Agency
does not wish to prohibit the purchas- -
and rehabilitation of historic building
it feels that a ceiling is needed to
prevent unlimited funds from being
used for this purpose. The proposed
regulation does not prohibit the
borrower from infusing additional cash
from its or other sources ia order tn
fully fund the purchase and
rebabilitation. FmHA’s first
consideration must be to providing
rental units to its beneficieries at the
lowest cost to the tenants.

8. Section 1944.212(c)(1)

Comment: One respondent expressed
an opinion that this section limits the
basis of FmHA's maximum loan being
97 percent of total development cost or
sppraised value. Another respondent
stated it does not sppear there is a
specific provision to accomplish what is
required in this section. One respondent
su adding clarification that
FmHA can lend the present market
valuae of the site “as improved” and that
the cost of the improvements could not
be releesed until all improvements were
in place. Ons respondent recommended
the section be revised to stste the lower
of the a value or purchase p=~=
will be used to determine total
development cost and the applicant’s -
initial investment. Another respondent
recommended we restare the original
language of this section. One responden:
agreed that loan funds used to purchase
land may not exceed the estimated
market value as established by an
sppraisal.

FmHA response: The only changes
made to this section are the reference to
FmHA Instruction 1922-B and deletion
of the words “in excess of estimated
market value” in the last sentence.
These changes do not siter how the loar.
is calculated. The purchase price of lant
is not the basis for establishing the
applicant’s initial investment. The
FmHA losn is limited to the
development cost or the security value
of the project, whichever is less; the
spplicant is responsible for the equity
contribution whether it is in the form o
land, cash, or s combination of both.
ARer considering the comments, we fec
that this section is confusing as written
since it should be addressing the
amount of loan funds which can be usé
to purchase land and should not includ
discussion of how the purchese price
affects the applicant’s initial
investment, The last sentence hasv.
removed.
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. Section 1944.212(c)(2}

Comment: One respondent suggested
that the existing language oe restured to
this section. ‘o

Fm}iA response: The first senience of
the existing paragraph was removed
because it already exssts under
§ 1943.213(c)(10).

8. Section 1944.212(c){3)

Comment: One respondant voiced the
opinion that the density requiremnents

- referred to in § 1944.215{3}(5) are not

definitive. Another respondent
suggested that FmHA define excess
land. Another respondent felt that this
section is in conflict with

§ 1944.215(a)(6) and should be deleted.
One respondent agreed with the section
as long as consideration is given to local
zoning requirements.

FmHA response: FmHA feels that
excess land is adequately defined in this
section and in § 1944.215(a)(6). We do
not agree that this section conflicts with
§ 1944.215(a)(6). Section 1944.215(a)(6)
states that local zoning ordinances and.
in extreme cases, the site size, shape, or
condition will be the determining-
factors in arriving at site density.

9. Section 1944.212(d) _
Comment: There wers a number of

' - suggestions concerning the

establishment of a range of costs for
offsite facilities. One ndent
recommended that all offsite costs be
eliminated from the loan. It was pointed
out by several respondents that States
have not approved any off-site facility
costs. It was also that eech
situation is unique and should be
ium its &W‘n m:iut;o and aot ban’
col with past rmance.
respondent felt this weuld place an
SEabisbing s ge would not

arangs w not prove
anything since the bottom line must be
the actual “as developed” value of the
site.

FmHA response: FmHA agrees that
every situation has to be j ou its
own merit and that it would
impractical to try te establish & range of
costs for offsite The language
has been changed to delets this
requiremeat.

10. Section 1944.212(g)

Co:‘t‘{mm:f‘l‘hm was gamy an
e on of agreement .
n;?ution g&unds p:d.:n ble loan

. res; t, however,
Wod that we also include shades
with this provisioa. One ent
wanted to know if individual washer/
could be interpreted to
mean “laundry facility.” Another =
respondent voiced an opinion that

washer/dryer hookups in addition to a
central laundry facility increases
marketability of rental units.

FmHA response: FmHA has no
objection to including shades in this
provision and has amended the
language accordingly. Laundry facilities
are defined as the actual washers and
dryvers facilities available to all of the
tenants and not just washer and dryer
hookups. Washers and dryers owned by
individual tenants are not available to
all tenants and cannot be considered as
“laundry facilities.” FmHA stands by its
previous position regarding the
prohibition of placing washers and
dryers in individual units when a
central laundry facility is provided
unless it is customary for the area for
the size of project and of housing
involved. Washer and dryer hookups are
an additional expense to oversll project
costs and, in the majority of cases, are
not used by the tenants. Additionally,
there have been problems with the
hookups leaking and causing water
damage to the units.

11. Section 1944.212(i) -

Comment: There were numerous
objections to disallowing certain fees
when the borrowing entity will receive
low income - tax credits,
primarily because the snd result will be
an increase in the borrower’s
contribution. Other respondents felt that
if certain items were om\dnd FmHA,
then those items sh: be funded. One

ot od that FmHA
automatically tho«.Luity
requiremsat for low income housing tax
credit projects to S percent rather than
to eliminate cortain fees and charges.
Ons respondant suggesied that the
intent be clarified to meen the legal fees
associated with closing the FmHA loan
and not the interim lender loan.
Another person that sll non-
low income hausing tax credit projects
receive an additional 10 peints in the
rating criteria. One respondent felt that
this pre would reducs loan costs
maximize the State’s

tion.

mHA loan closing only: clarification
mm‘dmom:thm&om

oes Dot on to
allow an additional 10 -fot non-

‘low income housiag tax credit projects.

. equity contribution.
equfM

The purpose of the priority points 15 to
direct funding to the areas of greatest
need and the lack of tax credits is not
an indication of need.

12. Section 1944.212(j)

Comment: There were several
respondents who expressed opposition
to allowing payment for assistance to
nonprofit groups because of the inequity
in handling profit vs. nonprofit :
applicants. "

mHA response: FmHA published

this section to correct a typographical
error in the original section; however,
the Agency feels that the payment for
technical assistance is appropriate for
nonprofits since they must rely on their
own resources which. in some cases. are
slim or nonexistent. .

13. Section 1944.213(b)(1)

Comment: One respondent
understood this section to mean the
nonprofit organization may provide the
initial operating capital and/or
relocatian costs incurred and suggested
that the saction be revised to include
relocatian costs in the loan.

FmHA response: This section states
that the loan may provide for the
development cost or the security value
of each whichever is less, plus
the 2 percent O&M and/or the relocation
costs. This provision allows for the
inclusion of mlocation costs in the loan.

14. Section 1944.213(0bX2)

Comment: While 3 dents
with the pro computation
of the loan amounts, numerous others
disagreed. Most felt that the Agency was
attempting to increase the borrower’s

response: FmHA has removed
the examples from this section and,
instead, will provide instructions to its
staff in bow loans should be calculated
in a new Exhibit A-12. The Exhibit
provides administrative guidance only
and is not being published with this
document. A copy is available in any
FmHA olfice.

15. Section 1944.213c)(16)

Comment: One respondent expressed -

oo vo i provision which
to i

allows the mmed fand
for a period of at least 3 yeers to recover
costs sssociated with the increase in
value and betterment of the site.
Angther the
restriction be to provide that
there be 00 common interest for at least

- 3 years and that the option be with the

owner of public record; aa excaption
could be made for subsequent loans an
adjscent property.
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FmHA response: FmHA does not
agree with this suggestion. Regulations,
except in the case of a broadly-based
nonprofit organization. prohibit the use
of loan funds to purchase land from the
applicant or a member of the applicant
organization. In the case of a nonprofit
organization, the appraisal will
determine the value which can be
included in the loan. We think the
suggestion concerning common interest

_has merit and bave changed this section

to add a 3-year provision.
16. Section 1944.213(c)(12)

Comment: One respondent felt that
this section is no longer needed in light
of the provisions of § 1944.211(a)(7) (i)
and (ii) which would require the
applicant to put up in cash the amount
necessary for the initial 2 percent O&M,

FmHA response: FmHA agrees with
this comment and the section has been
deleted.

17. Section 1944.213(d)

Comment: A few respondents
expressed their opinion that this
provision would be burdensome and
time-consuming. One respondent
pointed out that the expense of a market
study is always incurred prior to the
applicant’s filing a preapplication.
Another respondent pointed out the
language of this section does not allow
for predevelopment loans from
nonprofit organizations as was
originally intended.

mHA response: Since most
borrowers are familiar with the process
and are aware of what must be done
during the preapplication and
application phase, obtaining written
verification from FmHA should pose no
undue delay. OIG strongly
recommended that F be aware of

. the applicant’s intention to incur debts

before they are actually incurred to
gmludc the appearance of giving
lanket aggmval for all such expenses.
We agree that the language does not
allow for predevelopment loans from
nonprofit organizations and the
language has been amended to-correct
this omission. We bave also exampted

‘market studies from the prior written

approval requirement since they must
be completed prior to filing a
preapplication.

18 Section 1944.213(e)(1)

Comment: Several persons objected to
this section because of the delay it
would cause during the construction
process. Some suggested that FmHA
require post-approval instead of pre-
approval to avoid such delays.

'mHA response: The Agency feels
tnat obtaining pre-approval from the

District Office will not sufficiently
hamper the construction process if the
contractor and borrower react in a
timely manner. The only two
occurrences which will allow an
increase in per unit cost is design
changes by FmHA or State or local
jurisdictions or changes in financing
approved by FmHA. Neither of these
events would be construed as an
emergency.

19. Section 1944.215(a)

Comment: Two respondents
expressed agreement with this section.
Another respondent voiced an opinion
that to require more expensive building
materials and, even though maintenance
costs will be less, is contradictory to
cost containment goals.

FmHA response: The Agency has
witnessed what happens when cheaper
building materials are used to initially
control costs. The results have been
high maintenance costs over the life of
the materials and the ultimate
replacement of the materials. While
construction costs may be lower using
the cheaper building materials, these
savings are more than overshadowed by
the high maintenancs costs necessary to
prolong the use of the materials. FmHA
strongly advocates the use of low
maintenance and long life materials in
its construction.

20. Section 1944.215(a)(1)

. Comment: There were several

comments expressed about the costs
being '} in” to either our cost
tracking system or to the Marshall &
Swift estimates, thereby not allowing
any inflstion increases. It was also noted
that projects with abnormally high or
low costs should not be entered into the
system and that only newer (one year
old) projects be ed. It was felt that
the borrower should not be responsible
for resolving differences between a

pro project’s costs and those costs
in the FmHA tracking system or in the
Marshall & Swift estimates. Another
respondent suggested that the tracking
system allow for a comparison of
bedroom sizes rather than project to
project com . One respondent feit
that the systam should provide
for a distinction between new
construction and rehabilitstion.

FmHA response: The new cost
tracking system will allow FmHA to
track by line item the costs of
construction. For instance, the final
estimated cost of concrete for a
proposed project will be recorded in the

. system at the time the loan is obligated.

Once the project has been buiit and the
costs are certified (identity of interest
projects), the certified cost of concrete

———
———

will also be recorded in the svstem a
will become the basis for e.e.ta’blishir.;l g :
benchmark on costs. This should take
into consideration the inflationary
escalation of costs during the
construction period. Thereafter. the ling
item costs for each new proposal will be
compared with the amounts recorded in
the tracking system. Local FmHA offices
will allow for future inflationary
increases just as they do now. Only the
projects received and processed after the
tracking system comes on line will be
entered. We intended that significant
differences between an applicant's cost
estimates and the estimates of our
established tracking costs or Marshall &
Swift be resolved since FmHA will not
arbitrarily accept any estimates which
appear out of line or unreasonable. We
-foresee the wer's responsibility for
resolving the differences in cost as
either providing just:sication for the
differences or taking whatever action is
required to ensure the best estimates are
being considered in the construction,
This method of tracking construction
costs will make no distinction between
numbers of bedrooms or new
construction vs. rehabilitation: costs
will be tracked on a line item basis and
not on & project basis.

21. Section 1944.215(a)(2)

Comment: A few respondents
suggested that FmHA establish
timeframes for District and State Offices
to follow during preapplication and
spplication review processing. Another
respondent suggested that the AD-622
cover only the authorization to develop
g:ans and specifications and that the

lance of the application not be
pursued until receipt of the plans and
specifications and after the appraisal is
completed. It was feit that this would
reduce the time between signing of the
construction documents and the start of
construction. :

FmHA response: From periodic
gssessments madeb of t.heﬂxxu ltlx;;familyl

ousing program by FmHA's Nationa
Office, it is appam{t that the field staff’s
time is being utilized to its fullest
extent. The large volume of
preapplications being filed has placed a
considerable b;rdet: on the ﬁelcli. "
particularly when those prespplications
which will not continue to be processed
because of their rating must still receive
some degree of attention. To place
timeframes on the field for each step of
processing would be unrealistic since
they would most likely be impossible
for the staff to meet. We do not agree -
that authorizing just the completion of
plans and specifications would reduc
the time between signing of the
construction contract and the actual

et ae i i
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start of construction, since there are
many other items needed to complete
the application and thess could not be

addressed until we suthorized the
applicant to toa full
application. The cost estimates should

be updated at the time the construction
contract is signed so that the most up-
to-date estimates are obtained prior to
approving the loan.

22. Section 1944.215(a)(3)

Only one comment was received and
the respondent agreed with this ssction.

23. Section 1944.215(a)}(4)

Only one comment was ncexvod and
the respondent agreed with this section.

24. Section 1944.215(a)($)

Comment: There were numerous’
objections to establishing a set aumber
of units per scre becauss of the size,
shape, and condition of sites.

FmHA response: FmHA foeis that
more diligent efforts could be expended
by applicants in locating more viable
sites. Sites which have sections
unsuitable for building should be
avoided. However, if a situation exists
where the only available site is of a size,
shape, or con which makes a
portion unsuitable for building and the
only alternative is to not provide units,
then a request to the State Office for an
exception to this density requirement ,
may be considered. Such language has
been added to the section.

25. Section 1944.215(a){6)

Comment: Several respondents
expressed the opinion that biring
construction hmton is unrealistic at
atime when F staff is being
reduced. They slso pointed out that
delay in obtaining timely construction
ins%ecuon: by FmHA has been a

roblem and suggested including
guage in the regulation that would
require n: inspections within a
reasoasable time .

FmHA response: The hiring of
construction inspectors is a suggestion
which may or may net be possibie to
follow. If not, it may be possible for
States to contract for these services. The
comment about not having timel
construction inspections by F)
provides an appropriate case-in-point
for adequate on coverages. This
subject will be at future
training meetings with the field staff.
FmHA feels that the proposed language
is appropriate as proposed.

26. Section 1944.215(a)(7)

Comment: There were several
r:cmments that the restriction of

building design will result in all
buildings being shaped like a box.
FmHA response: FmHA feels this is
an overreaction and that this section
will not lead to the construction of
boxes. We have observed, in many
States, how a simple yet attractive
design is an asset to the community.
These types of simple designs do not
deter potential tenants from seeking
residency. The Agenci feels that the
design of some of the housing units now
in exdistence have gone beyond what is
necessnrg to provide decent, safe, and
sanitary Hving units. The Housing Act.
of 1949, as amended, specifies that “no
loan shall be made orinsured * * *

-unless the Secretary finds that the

construction involved will be
undertaken in an economical manner
and will not be of elaborate or
extravagant design or materials.”

27. Section 1944.215(a)(8)

Comment: Two respondents
build endefdlagainl:t hs. pﬁ;:ed
uilding roof s mits peo in
this section, on:gcausaoﬂho snow
loads in the northern States and the
other becauss they could result in a
building which lacks interest. with

thI-'m mponcio:{-'mm oggul

e argument against setting the lower
slopes in cases where there are heavy
snow loeds. The has been
changed to allow the State Director to
authorize a higher slope if needed to
accodx:m Od.‘tl'eh dh;wu with
conditions. The Agency

the opinion that these slopes will result
in a lack of building interest.

28. Section 1944.215(a}(9}

efpouad : with this
sgreement section.

Several others felt that the use of

repetitive designs would resuit in

“cloned” projects.

FmHA response: FmHA does not feel
that the use of repeat designs will have
any detrimental effect on the sesthetic

of FmHA-financed units. In fact,
several States now require the use of
"ﬂl:; designs without detrimental
eflects, The National Office assesses the
515 program in multiple States sach
year, which includes a visual
of the rental stock. We have not found .
the use of repeat designs to be offensive
or boring in any State. FmHA feels that
the submission of new designs for all
projects needlessly increases the
amount of Government funds nesded -
since the amount of architectiral fees is
based on the level of services ded.
Repeat designs will decrease the amount
being peid for architectural fees since
the use of “sheif” plans will reduce the
detailed architectural services needed.

29. Section 1944.215({a}(10)

Comment: Several respondents stated
that community room fumiturs should
be included as an sligible loan :
cne respondent supported the inclusion
of dining room furniture in congregate
hou.:?. Another respondent supported
the inclusion of community rooms in
family projects and garbage disposals. A
few respondents suggested allowing
sliding glass doors where patios/
balconies are permitted. One respondent
suggested adding whirlpools to
developmentally disabled housing. Two
respondents supported the inclusion of
bay/box/picture windows. One
respondent voiced support for
prohibiting fire places, garages and
covered parking. Two respondents
sul ed this section.

'mHA response: Community and
congregate dining room furniture is the
responsibility of the borrower and its
expense should be covered by the initial
O&M funds. Outdoor recrestion
facilities for family projects are
allowable loan expenses and are--
intended to substitute for community
room facilities allowed in elderly
projects. The Agency considers
comm rooms to be an essential
of the daily living rﬁiuiremom for those
elderly projects which can support the
additional expense of the facilities. The
obvious reeson for not allowing
community rooms in family projects is

that family activities are not necessarily
curtailed & mcﬁmto and they are
more m elderly residents,

which means their choics of
entertainment can extend beyond their
liv‘in&:ccomquations. FmHA does not
feel that garbage disposals are necessary
and has recommended against financing
them in the past. In addition to the
initial cost of the disposal units, too
often problems develop because of lack
of care in what is processed through
them, resulting in additional expense of -
the repairs. PmHA does not agree that
sliding glass doors are necessary even
when patios/balconies are customary for
:’h:':;n. le:nA c::rxte::lc:sd that if a ’
opmentally disa person

requires wml therapy, then it
shouid fall the responsibility of
a professional to provide the service at
a therapist’s facility. Some of the States

were previously allowing bay/
box/picture windows have discontinued
this practice in accordance with the
efforts to contain costs, an action which
we support.

30. Section 1944.215(a)(11)

Comment: One respondent sﬁpponed
the inclusion of individual patios for the
elderly as a means for increasing
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socialization. Two respondents
supported washer and dryer hookups
for all types of units.

FmHA response: FmHA views the
community room as instrumental in

encouraging elderly tenant socialization.

In a recent survey conducted by the

"National Association of Home Builders,

tenants were asked to list amenities in
order of their desirability. This survey
showed that balconies were ranked by
the tenants at number 15 out of a list of
16 amenities. We place individual
atios in the same category with

conies. See discussion of washer and
dl:;yer hookups under § 1944.212(g),
above.

31. Section 1944.215(a)(12)

Comment: One respondent voiced
support for sllowing outdoor recreation
for elderly projects for those occasions
where there are minor children in the
unit and where grandchildren come to
visit. There was support expressed for
the allowance for garbegef ge d 1s and
community rooms for family projects.

FmHA tt-t);spame*: Pla ; %
equipment would either stand idle in
the cass where there were no minors
living with the elderly or would attract
children from outside the project. The
noise generated as a result of
plargrounds would not be viewed as &
welcome addition by some of the
elderly residents who enjoy peaceful
surroundings. FmHA response to
community rooms for hmixl&miocts
and garbage disposals has dy been
diboscusaod under § 1944.215(2){(10)
above. .

32. Section 1944.215(a{13)

Comment: Seversl respondents
objected to the number of parking
speces for eiderly since more persons
now keep their cars for a longer period
of time, particularly since those persons
reside in rural areas with no other
means of transportation. One
respondent recommended that spacss
for visitors and health care workers not
be included in the calculation. One
respondent suggested that this limit be
recommended and not mandated. One
respondent recommended the limit be
set at 1.5 to 2 for family and .5 t0 1.23
for elderly; another respondent
recommended .75 to 1.23 for elderly.
One respondent sup this section.

F response: A 1990 con te
housing study revealed that only 21
percent of congregate tenants owned
cars. The proposed allowance for
congregste parking spaces is based on
that percentsge. In order to
accommodate the additional cars owned
by persons in elderly projects. we have
changed the language of this section to

allow for additional spaces for visitors
and staff.

33. Section 1944.215(a)(14)

Comment: A number of respondents
objected to establishing & range of
acceptable allowances for earthwork. A
couple of respondents mistakenly
interpreted this section to mean that the
allowance cover the combination of
landscaging and earthwork.

Fi response: FmHA's cost
tracking system will allow us to capture

‘landscaping and earthwork costs;

therefore, the section has been nx;xended
to delete the requirement that ranges be
established.

. 34, Section 1944.215(a)(15)

Comment: One respondent
recommended that congregate projects
where an expanded meal servics is
designed to provide meals to all of the
community's elderly citizen be
exempted from the limitations of the
Manual of Acceptable Practices (MAP).
The same respondent pointed out that
the MAP is a supplement to an obsolete
minimum pro standards. Another
respondent pointed out that the MAP is
not available in any FmHA office. One
respondent agreed with this section.

'mHA response: The MAP is no
longer in orrint. Guidance pertaining to
the size of these facilitiss can be found
in Guide 2 of FmHA Instruction 1924~
A. This section has been changed to
reflect the proper referencs.

35. Section 1944.215(bX1)

Comment: Several respondents -
objected to this way of measuring square
footages. Two others objected to
restricting congregate units to 110
percent of the minimum square footages
since this dimension may not allow
sufficient square footages to meet the
requirements of the Americans with
Disabilities Act. One respondent voiced
the opinion that setting the square foot
limits will lead to a drop to the
minimum footages and adversely impact
the rentability. One respondent
recommended a lower maximum square
footage. One respondent recommended
eliminating the referencs to “related
facilities” since their inclusion will
distort the square footage of “living
area.”
FmHA response: The methodology
described in this section for calculating
living area is consistent with common
industry practices. Congregate living
units are not affected by the Americans
with Disabilities Act. We do not
understand the concern that setting the
square foot limit will lead to a drop to
the minimum footages since these
ranges have been in existence for some

time and have not resulted in an .
automatic drop in square feet. We sr -
reason to lower the maximum squa
footage since the size of the unit can be
controlled within the allowable ranges.
The section has been changed to
eliminate *‘related facilities” from bein;
included in the computation of living
area.

36. Section 1944.215(e)

Two comments were received and th
respondents supported this section.

37. Section 1944.215(w}(3)

Comment: A number of respondents
objected to FmHA's requiring the
applicant to reveal the percentage of ta:
credits it will seek. Several persons
appeared to misinterpret the intent of
the section. A few of the respondents
felt that FmHA is sttempting to make
the determination of the number of tax
credit \;ﬂits the proic:tthwilihmive. On
respondent su at the section t
amended to smt the “market
study” will be subject to further
examination and not the preapplicatiot
itself. One respondent points out that {
the project is requesting rental
assistance, the affordability of basic rer
is irrelevant. One person recommendex
that the word “percentage” to changed
to “number” to avoid confusion. § -+
persons supported this section.

* FmHA response: FmHA regulatious
require that the Agency determine
whether a proposed project is feasible.
In order for a project to be feasible, the:
must be persons of sufficient incomes
support the expenses and to amortize
the loan. The market for 515 projects
depends on the existencs of persons
with a lower level of incomes in those
cases where tax credits are awarded to
the borrower. Many market analysts ar
still determining need based on incom
up to the.moderate level. This become:
an issue when there.is not sufficivnt
rent subsidy for all units. In order to
make a proper analysis of feasibility, w
must determine the level of incomes
which will be required to support the
project. Even if the applicant requests
100 percent rental assistance and thers
is sufficient subsidy to cover all of the:
units, FmHA is ;:ot absolved f:fsi:l:ﬂim
mgommlbili of examining feasi
ho,lsttylut it is imperstive that w
are aware of the number of tax creit -
units anticipated so that the appr 1%
level of incomes can be studied. in na:
way does FmHA intend to become
involved in the determination ofthe -
number of tax credits assigned toa -
roject by the State Agencies. We
owever, provide information to
State Agencies as to the amount of
financial assistance granted to the
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borrower by FHA. The word
“percentage” has been changed to
“amount” and the words *'percentage of
units targeted for tax credit eligible
persons” have been added.

38. Section 1944.231(a)(2)

Comment: A number of respondents
suppecrted this section with the :
stipulation that no other preasplication

market
study has been completed and a
determination made on the original
preapplication. Two respondents
pointed out that the 45-day period in
which to respond to the applicant is not
sufficient to accomplish the necessary
processing.

FmHA response: FmHA agrees that
the preapplication hold its position in
the ranking and has amended the
section to state that no other
preapplication will move ahead of the

reapplication in question until the
easibility issue has been resolved. The
contracts will be similar to those used
by the Agency in obtaining appraisals in
that the State will let one contract under
which thebmarket studies Willl;eb'

rerd one or more market
l:na ysts. Tiis will eliminate the need
for contracting for each individual
study, thus saving processing time.

39, Section 1944.235(a)(1)

Comment: Two respondents suggested
that closing instructions be furnished to
the borrower within a certain timeframe.

FmHA response: The issuance of the
closing instructions involves
coordination and input from another
Government Agency. While FmHA may
request more expeditious issuance of
the closing instructions. it has no
control over when the instructions will
be furnished. Additionally, we have no
way of knowing how the process is
impacted by that Agency's workload.

40. Section 1944.235(a)(2)

Comment: One respondent supported
this section. Another respondent stated
that this section does not agree with the
earlier requirement concerning what
amount needs to be furnished to cover
the initial O&M amount discussed in
§ 1944.211(a)(7)(i).

FmHA response: This issus was
discussed under § 1944.211(a)(7)(i),
above.

41. Section 1944.235(b)(3)

Comment: One respondent suggested '
that an :glpeal procasos be includ;d for
eneral partners. One ndent
g\c::gsgested mother pr?:il:?on be
added to allow transfer of an obligation
when the applicant is unable to
continue for legitimate reasons and the

" standards and quality. The

transferee is eligible for 515 assistance.
Another respondent suggested
consideration be given to who is
responsible for the default so that a co-
general partner who is innocent of the
default will not be penalized by being
denied access to the program for § years.

FmHA response: We interpret the first
and last respondent comments to
pertain to the same concern. FmHA
does not agree that a co-general partner

exempt from these provisions since
the loan was made to the entity and it
is up to the entity to maintain its
financial integrity. The regulations
already contain provisions for handling
cases where the entity chooses to
transfer an obligation without monetary
default. There would be no penalty in
that case.

42. Section 1944.235(c)(1)

Comment: One respondent sugfests
that the language be changed to allow
interim lenders who are now making

_loans to only FmHA-financed projects.

Another suggested that the language be
changed to state “other than identity of
interest companies.” Another
mpomt felt that the record of
providing financing to non-FmHA
ﬁr’:iects be on a national basis and not

ited l:g ;he State ix:1 which a 4
particular loan is made. A respondent
suggested that the language be changed
to state the lender be “authorized” to do
business in a State since not all States
require the lender to be licensed. Two
respondents suggested that FmHA
provide the interim financing to
eliminate the expense connected with
outside interim financing. Two other
respondents voiced their objection to
this section. Two respondents
supported this section.

FmHA response: FmHA feels strongly
that the borrower not provide its own _
interim fnancing. The interim lender is
responsible for inspecting each stage of
construction. If borrowers are allowed to

. provide their own interim financing

they, in essence, would also be allowed
to inspect their own construction.
FmHA feels that inspections by arms-
length third parties will provide s more
objective asssssment of oonstmctionh“
o
been changed to state that the lender be
“authorized” to do business in a State
rather than “licensed.” As long as
interim financing can be secured at
reasonable rates, fees, and terms, FmHA
does not feel that the wholesals use of
Government funds for interim Bnancing
is in keeping with the intent that local
lenders be given the opportunity of
furnishing the interim financing.

43. Section 1944.236

Comment: Two respondents objected
to nonprofit borrowers being able to use
an attorney who is a member of their
organization while limited profit
borrowers are prohibited from doing the
same. :

FmHA response: The only change
being made to this section is to
correspond to a recent wording change
in FmHA's closing regulation. The use
of member attorneys by nonprofit
groups has been allowed by the
regulatiolr-for some time. FmHA does
not consider the relationship between a
nonprofit borrower and its attorney in
any way resembles the relationship
between a profit-motivated borrower
and its attorney. The nonprofit attorney
has no financial interest in the nonprofit
whereas the reverse can be true of the
attorney who is a member of the limited
profit. .

44. Section 1944.237(a)

Comment: One respondent suggested -
that this section be amended to make
clear that subsequent loans to existing
borrowers for rehabilitation do not have
to go through the preapplication
process. Another respondent felt that
this will adversely affect developers
who acquired land for a.future second
phase. Another respondent
recommended that this section show
what types of paperwork are needed for
a subsequent loan or that the
information be contained in an exhibit
to the regulation. Two respondents
expressed their opinion that the
language which states that subsequent
loans made on or after December 15,
1989, cannot be prepaid is contrary to
prior interpretations by the National
Office. Another person suggested that
this section be revised to permit the
addition of office, laundry,
maintenancs, or other community space
not be subject to rating and ranking. One
respondent agreed with this section.

FmHA response: This section states
that subsequent loans to develop
additional units must be rated and
ranked. All other subsequent loans
which do not fall within this definition
are excluded, including rehabilitation of
existing FmHA-financed units. It was
always FmHA's intention that
subsequent loans to develop additional
units be subject to the rating system:
this section merely clarifies that
intention. FmHA that some
guidance be added to the regulation
which better defines what types of
raporwork are required for subsequent

oans. The types of paperwork needed
for subsequent loans has been added to
the regulation as Exhibit A-14.
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Prepayment is covered by proposed
changes now being incorporated is
FmHA regulations. Office, lsundry,
maintenance, and other community
space facilities are 20t considered living
units and do not fall under this
definition.

45. Exhibit A

Paragraph IV.B.6

Comment: Two respondents
expressed their opinion that no new
AD-622 be issued until the market
question is resolved.

FmHA response: This was discussed
under section 1944.231(a) above.

48. Exhibit A-2

Comment: One respondent felt that a
new column “housing condition” be

added to this exhibit.
FmHA response: The ndent did
not make known whether :ge reference

to housing condition refers to the
overall condition or to the interior
condition of the units. If the latter, we
have deliberately not required this type
of information since it would be almost
impossible for a market analyst to
inspect the inside of the units. In the
case of the overall extefior condition of
the property, FmHA feels this analysis
is subject to the personal feelings of the
analyst and would not be /on any
uniform means for ranking the physical
condition. FmHA does require the
analyst to give an opinion as to the
upkeep of the existing stock in

acco! with Exhibit A-8, “Outline
of Professional Market Study.”

47. Exhibit A-7

Paragreph LA

Comment: There were many .
objections raised 1o this section that
requires an audited financial statement.
It was pointed out that, even if

" individual financial statements could be

B e paias uiag .

origi u

processing period would be prohibitive.
These same individuals objected to
providing a copy of their prior year -
income tax mo! o bnaus;.it m
an invasion of privacy. ‘ t
pointed out the hardship this would
create for nonprofit applicants and
proposed that they be able to provide
their most ra?nt auditod.dmmt?m
One respondent support section
but suggested that “current” be defined
as the end of the company's last fiscal

respondent suggested that instead of
requiring audited financial statements, a
good review of financial statements by
FmHA personnel would ensure
financial security. Several persons

e te—————

pointed out the fact that most applicants
are newly established arganizations
which have no Snancial record to audit.
One respondent representing 2 Certified
Public Accounting firm stated that it is
often impracticable to conduct an
examination of personal financial
records in accordance with generally
accepted accounting principles and to
express an unqualified opinion. That
respondent recommended the section be
changed to require that the personal
financial statements either be compiled
or reviewed and stated that a detailed

" and complete underwriting of

creditworthiness can be performed on
compiled or reviewed personal financial
statements that are comprehensively
prepared. Two respondents supported
this section.

FmHA response: In light of the
difficulty in obtaining sudited financial
statements of individuals, FmHA will
continue with the requirements
currently in existence and has
eliminsted the word “audited” from this
section. The Agency also feels that a
proper analysis of @ financial statement
will provide a better understanding of
an applicant’s credi
would an individual's income tax
statement. PmHA maintains the position
that a fnancial staterent not be more
than 6 months oid when the
prespplication is filed.

48, Exhibit A-7
Paragroph LH
Respondents agreed with this section.
49. Exhibit A-7
Parograph I.A

Comment: One respondent
recommended that PmHA esteblish a
percentage of elderly homeowners that

L d as potential
tenants. Two respondents disagreed
with the use of a checklist in evaluating
market studies. A few respondents
disagreed with limiting the aree of
consideration to 20 percant of the
substandard rental units. Two
respondents objected to the use of
professional market studies in the
analysis of need and suggested that
personal contact with possible tenants,
talking with other apartment owners, or
conducting a newspaper questionnaire
would s mare credible means
for determining need. One respondent
sum that we include & definition of
“ dard units.” Also, that
respondent pointed out that the same
persons who reside in “overcrowded™
units are being doublecounted, first
from the substandard category and
second from the new bouseholds

category. One respondent agreed wi

this section. i
FmHA response: FmHA does not

agree that elderly homeowners should

be considered in the need for units. That

- is not to say these elderly homeowners

cannot live in the FmHA-financed unit.
We do not feel that the general market
can absorb the sale of multiple homes at
one time. Exhibit A~8 does state that if
the economic conditions reflect normal
sellin&dmos for homes in the market
area, then eiderly homeowners may be
considered as a secon market.
FmHA has had inuse a st for
mlymz;n&hmkn studies for some time;
this jon now requires its use to
enhance internal control over
administrstion of the program. The
purpose of the checklist is to enable the
reviewer to determine if all segments of

' Exhibit A-8 have been addressed by the

study.

Market demand and feasibility is
created by several factors. One of those
factors is the demand creeted by persons
who are living in substandard units and
seeking decent, safe and sanit
housing which can be financed by
FmHA. Currently, there is no limit on
the percentage of substandard units
which an analyst can project in
determining market demand. For
example, if there are 100 units of

" substandard bousing in & given mark:

analysis can and have stated that 80, o
any other arbitrary, percentage of the
families living in these units creete a
portion of the demand. We have found
that the percentage of units projected as
a result of substandard housiﬁs varies
s'?mﬁanuy from study to study. In
addition, without any boundaries, it
provides the markst analyst with 8
contingency to justify demand. The 20
percent limitation was t:)ft‘e‘”ro‘dml:med“k
upon previous experience market
analysis. Without a threshold, FmHA is
defenseless in challenging 8
professional market analyst. It is
reesonabie 10 set a limit since there is
no objective metbodology in which to
sctually determine how many peopls
residing in substandard units will move
to a newly completed Section 513
complex. The will, bowever,
allow a higher number if the analyst can
clearly document that the occupants of
more than 20 of the occupied
substandard rental units are willing
able to relocats to the proposed housing.
“The documentation will be in the form

of signed survey sheets 'pnnd

-exﬁu to capture

) ulaytofnurkn studies does not
prohibit anyone from doing more to
assess the market, such as making lo
contacts. Placing a questionnaire in a*

newspaper does not ensure the retusn of
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any responses. A definition of
substandard has been added.

FmHA feels it necessary to
standardize the way need is calculated
in order to provide some uniformity in
market studies. The revised Exhibit A=
8 outlines the sources of demand which
will be accepted by the Agency. There
was a discrepancy between this section
and the Exhibit A-8 language in
delineating sources of need. This
section of the regulation has been
changed to agree with the language of
Exhibit A-8.

Paragroph UF

Comment: One respondent suggested
that the tax credit income information
be provided with the application and
not with the preapplication.

FmHA response: Feasibility must be
determined during the preapplication
stage and the ranges of incomes
must be established at that time. For this
reason, the Agency cannot change this
requirement. Other discussions
concerning tax credit incomes is found
under § 1944.215(wX3).

50. Exhibit A-7
Paragraph III.C

Comment: One respondent suggested
adding a provision that the option to
buy be with the current owner of public
record. v

FmHA response: We agree with this
suggestion and bave added that
provision.

51. Exhibit A-7
Paragraph IV.F

Comment: One respondent objected to
applicants who publicly bid their
projects having to submit a Form FmHA
1924-13. One respondent felt that
requesting this much detail information
at the prsaﬁ;:}:licaﬁon stage would not
prove useful since cost estimates change
markedly between prespplication and
application. One respandent supported
this section.

FmHA response: FmHA'’s new cost
tracking system will track the trade item
costs of each project. The Form FmHA
1924-13 provides a breakdown of trade
item costs which will readily facilitate
the use of the cost tracking system.
Otherwise, the value of the tracking

em witil be diminished, thus not
allowing the Agency to cost
data comparisons. Persons submitting
bids must have prepared extensive cost
estimates in preparing the bid.
Therefore, we do not feel this will causs
an undue burden on the contractor.

52. Exhibit AR

Comment: One respondent suggested
that a definition of substandard be
included. One respondent asked if
FmHA intends to prepare and distribute
special tabulations of substandard units
by its definition, by occupancy, tenure,
income, and household size. Several
respondents expressed objection to
FmHA not considering elderly
homeowners as a basis of need. Several

resgondems objected to the 20 percent
" ceili

siling on substandard units which
FmHA will accept in the determination
of need. One respondent raised thé
guestion of who is respansible for
stermining if the analyst is qualified
and what the q\dulig?:tions are ﬁ.:o
reparing a study. person :
evanted to know if the study is
incomplete, is the preapplication
determined incomplete and returned to
the applicant. Two respondents felt that

‘requiring the market analyst to make an

on-site visit was s significant
improvement in this sxhibit. One
respondent suggested that the exhibit be
used as a guide only and not mandated.
One respondent asked if FmHA
intended to exclude rentoverburden
households from rentup demand
estimates. That respondent also
expressed an opinion that the listing of
small businesses in the Site section of
the exhibit would be construed to mean
those businesses must be available in
order for a community to be considered
eligible for FmHA financing. Other
comments and suggestioas offered on
the technical content of the exhibit are
too numerous to list here,

'mHA response: A definition for
substandard has been included. HUD
furnished PmHA with information
pertaining to occupancy in substandard
units based on thes 1980 census. That
information was disseminated to our
field staff for distribution to market
analysts. We are in the process of
coordinating with HUD to obtain this
same data when it becomes available.
(See discussion of elderly homeowners
under Exhibit A~7, Paragraph IL.A. and
a discussion of substandard housing
under Exhibit A-7, Paragraph .A). The
xxaﬁﬁaﬁons of ammuket dﬂlm and

o respansibility
whether an analyst is qualified are
iterated in Exhibit A-7 of this
instruction. If a market study is
incomplets, the applicant may furnish
sdditional information to camplement -
the market study without the necessity
of returning the entire lication.
This will inevitably de
processing of the preapplication. The
requirement that a market analyst visit
the site of the proposed project was not

ix;troduged with this revision: it has
always been a requirement.

of the exhibit i:et% require e;ll'::gﬁurpose
information on which a feasibilit
decision can be based and to establish
uniformity in the content of studies.
Prior to FmHA issuing the exhibit, the
market studies varied greatly and all did
not contain the most basic types of
information. We have seen a marked
improvement in the studies because of
the issuance of the exhibit. While
FmHA originally allowed applicants to
consider the exhibit as a guideline, we
did not feel it prudent to continue tkis
practice. The exhibit is, therefore,
required in order for the study to be
acceptable to the Agency; market
studies which do not contain Exhibit A-
8 requirements will not be acceptable.
We understand that the HUD
information on rentoverburdened
households is not yet available. In the
interim, language has been added to the
exhibit which invites the analyst to
include this of information where
available. While this exhibit is not the
proper vehicle for establishing policies -
concerning required community
services and facilities, the Site section
has been reworded to state that the
businesses listed are an example of the

types of business which may be located
in the community.
Many of the proposed changes are
on comments and

recommendations submitted from
market analysts over the past two years.
Market analysts have expressed

(differing opinions concerning the

content of this exhibit. We have
considered all of these differing
opinions and have amended the exhibit
to include what we consider a rational
and understandable basis for 8 market
study. We have attempted to correct the
original exhibit ments where it
lacked sufficient statistics to make a
determination for elderly and
congregate projects. Other changes made
to the exhibit will standardize the types
of information market studies will
contain and provide the uniformity
heretofore missing. We have considered
all comments and the exhibit now
reflects those changes which FmHA has

- determined appropriate for inclusion.

53. Exhibit A-9

Paragraph 2
Comment: One respondent suggested
a rewrite of this section to include other

- items of construction.

FmHA response: This Mon has

- been reworded to further define what

types of information on related costs
must be submitted in addition the Form
FmHA 1924-13.
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Paragraph §

Comment: A few respondents
recommended that the market
information be updated after 12 months
rather than requiring a new study.

FmHA response: FmHA feels this is

reasonable end has changed the wording

to reflect an update rather than a new
study.

54. Exhibit A-10 is Amended to
Include
515(x}(2) of the Housing Act of 1949, as
Amended, to Provide for Cooperation

between FmHA and State Agencies in

Developing a Comprebensive Housing
Affordability Strategy (CHAS)

Other comments: Other comments
were received which were general in
naturs and did not pertain to any
specific issues. These comments have
not been addressed by FmHA.

List of Subjects
7 CFR Part 1924

Agriculture, Construction
management, Construction and repair,
Energy conservation, Housing, Loan

p Agriculture, Low and
moderate income housing.
7 CFR Part 1930

Accounting, Administrative practice
and procedure, Grant p
Housing and community development,
Loan programs—Housing and
community development, Low and
moderate income housing—-Rental,
Reporting requirements.
7 CFR Port 1944

Administrative practice and
procedure, Aged, Handicapped. Loan
programs—Housing and community
development, Low- and moderate-
income housing—Rental, Mortgages,
Nonprofit organizations, Rent subsidies,
Rural housing.

Accordingly, parts 1924, 1930, and
1944, chapter XVTII, title 7, Code of
Federal Regulations are amended as
follows:

PART 1924—CONSTRUCTION AND
REPAIR

1. The authority citation for part 1924
continues to read as follows:

Authority: 7 U.S.C. 1989: 42 U.S.C. 1480;
5US.C301: 7CFR2.23. 7CFR2.70. -

Subpart A—Planning and Performing
Construction and Other Development

2. Section 1924.4 is amended by
redesignating phs (i}{(4) through
(i)(7) as (i){S) I gygh t(iic)l(ii)g s
respectively, an a _

{i)(4) and (i)(9) to read as fo ows?np

e Implementing Section

§1924.4 Definitions.

(i) L 2K N J . .

(4) Between the spousa, significant
other, relatives, and step-relatives of the
principal owners of the party of the first
part and its management, such as
Grandmother, Aunt, Daughter,
Granddaughter, Grandfather, Uncle,
Son, Grandson, Mother, Sister, Niece,
Cousin, Father, Brother, Nephew;

{9) An identity of interest will also
exist when another can
significantly influence the management
or opemtin‘g policies of the transacting
parties or if it has an ownership interest
in one of the transacting parties and can
significantly influence the other to an
niacting parties might b prevented

' os t be preven
from fuily pp.ursr?xing its own zeparato
interests.

' % Si:;ﬁon 1924&3(1:(&1)1:0116«1 by
revising paragra a)(3),
(e)(1)(1ii)(B)(2), (e)(1)iv), (e}(1)(v),
(e)(1)(vii}(BX 1), (e)(2)(i)(B). (e)(2)(i)(G),
(e)(2)(1)(H), (e}(2)(ii)(C), (eX2)(iii)(A),
(e)(2)(iv), (e)(2)(v), and (e)(2)(viii) to
read as follows:

§1924.13 Supplemental requirements for
more complex construction.
(.)Q * 8 .

(3) Architectural fees. Foes for
architectural services shall not exceed
the fee ordinarily charged by the

rofession for similar work when FmHA

ancing is not involved. The fee

should cover only the architecturat
services rendered by the architect. The
reduction or elimination of any services
described in ph (a)($) of this-
section shall g: dxnctli_y reflected in the
fee. Fees for special services rendered
by the architects, such as the pacming
of the loan application or additio
nonarchitectural services, will not be
authorized to be paid with loan funds.

(e) L BN

(1) [ s

(iii) * &

(B) P .

{2) A current, dated and signed
financial statement of the contractor’s
operations indicating the payment
status of accounts and any contingent
liabilities that may exist. FmHA
personnel will-be responsible for
analyzing the financial statement as to
the sufficiency of the contractor’s
financial capability to out
construction. The financial strength
must demonstrate the ability of the
contractor to pay all bills prior to

receiving periodic draws of funds from
the lender. -

(iv) Contract cost breakdown. In any
case where the loan approval official
feels it appropriate, and prior to the
award or approval of any contract in
which there is an identity of interest as
defined in § 1924.4 (i) of this subpart,
the contractor and any subcontractor,
material supplier or equipment lessor
sharing an identity of interest must
provide the applicant and FmHA with
a trade-item cost breakdown of the
pro contract amount for
evaluation. The cost of any surety as
required by § 1944.222 (h) and (i} of
subpart E of part 1944 of this chapter
and §1924.8 (a)(3) of this subpart, or
cost certification as required by
g:nsraph (e)(1)(v) of this section, will

included in the proposed contract
amount and shown under General
Requirements on Form FmHA 1924-13,
which is available in all FmHA offices.
FmHA personnel will be responsible for
reviewing the estimates on Form FmHa
1924-13 to determine if the dollar
amounts total correctly, to assure that
costs are categorized under their
appropriate columns, and to confirm
that the estimated costs for all line items
are reasonable and customary for the
State.

(v) Cost certification. Whenever the
State Director determines it appropriate, -
and in all situations where there is an
identity of interest as defined in
§ 1924.4 (i) of this subpart, the borrower,
contractor and any subcontractor,
material supplier, or equipment lessor
having an identity of interest must each
provide certification using Form FmHA
192413 as to the actual cost of the work
performed in connection with the
construction contract. The construction
costs, as reported on Form FmHA 1924~
13, must also be audited, in accordance
with Government Auditing Standards.
by a CPA, or LPA licensed on or before
Decsmber 31, 1970. In ad(dltiolni:;:enain
agreed upon procedures {available in
any FmHA ogica) will be performed in
accordance with Attestation Standards.
In some cases, FmHA will contract
directly with a CPA or LPA for the cost
certification. In that event.
documentation necessary to have the
costs of constrisction certified by an
FmHA contractor that they were the
actual costs of the work performed. as
reported on Form FmHA 1924~13, will
be provided. Funds which were
inciuded in the loan for cost
certification and which are ultimately
not needed becauss FmHA contracts
the cost certification will be returned ¢
the loan. FmHA personnel will utilize
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Exhibit M of this subpart (available in
any FmHA office} and Form FmHA
1924-26, “Cost Certification _
Waorksheet,” to assist in the evaluation
of the cost certification process.

(A) Prior to the start of construction,
the borrower, contractor and any
subcontractor, material supplier, or
equipment lessor sharing an identity of
interest must submit, to the CPA or
LPA, the accounting system that the
borrower, contractar, subcontractor,
material supplier or equipment lessor
and/or the CPA or LPA proposes to set
up and use in maintaining a running
, order to t
acceptable, the borrower must provide a
written assertion that it has an '
accounting system that is suitably
designed to provide for a trade-item
basis comparison of the actual cost as
compared to the estimated cost

_submitted on Form FmHA 1924-13.

Costs pertaining to a specific line item
will be set up in the accounting system
for that particular account. For instance,
only costs of materials, supplies,
equipment, and labor associated with
concrete will be shown in the concrete
account. The accounting system must
also restrict costs to those pertaining to
a specific project so that costs from
multiple projects will not be co-
mi.u?led. The independent CPA or LPA
shall report on the barrower’s assertion
in accordance with the Standards for
Attestation Engagements of the
American Institute of Certified Public
Accountants (AICPA). The borrower’s
and the CPA or LPA’s reports on the
accounting system shall be provided to
FmHA by the borrower.

(B) Prior to final payment to anyone
required to cost certify, a trade-item
breakdown showing the actual cost
compared to the estimated cost must be
provided to the owner and FmHA. Form
FmHA 1924-13 is the form of
ch’?mtjvs breakdown that must be
used, and contains the certifications
required of the applicant and contractor
grior to final payment. The amounts for

uilﬁder's ne .ngvorhud. builder's
profit, and general requirements,
respectively, shall not exceed the
amounts represented on the estimate of
cost breakdown provided in accordance
with paragraph (e)(1)(iv) of this section
for any contractor, tractor,
material supplier, or
having or g an identity of interest
with the borrower. The amounts for
general overhead, builder’s profit, and
general requiremnents must be
established prior to FmHA approving
the construction contract and will not
be changed during the courss of
construction. This applies to all
contractors, subcontractors, material

uipment lessor

suppliers, or equipment lessors having
or sharing an identity of interest with
the applicant. Contract change orders
will be processed to adjust the contract
amount dowtgward prior to }he final
payment to the contractor, if n .
to assure that the amounts shown g
certificate of actual costs do not exceed
the amounts represented in the contract
cost breakdown. Reduction in the
builder’s profit, and lge‘x]:eral overhead if
needed, will.counterbalance any
increase reflected in the contract costs.
Any funds remaining as a resuit of hard
cost savings will be applied to the
account as an extra payment or used for
eligible loan purposes approved by
FmHA as long as the improvements are
genuinely needed and will enhance
marketability of the project. All .
increases or decreases of 15 percent or
mors in line item costs will require
documentation as to the reason for the
increases and/or decreases. The State
Director may require documentation for
increases and/or decreases of less than
18 percent, if he/she determines it
necessary. This information will be
uired with the cost certification.

C) The CPA or LPA audit, performed
in accordance with Government
Auditing Standards, will include such
tests of the accounting records and such
other auditing procedures of the
borrower and the contractor (and any
subcontractor, material supplier or
equipment lessor sharing an identity of
interest) concerning the work
performed, services rendered, and
materials supplied in accordance with
the construction contract he/she
considers necessary to express an
opinion on the construction costs as
reported on Farm FmHA 1924~-13. The

A or LPA shall also perform the
additional agreed upon &‘madures
specified by FmHA (available in any
FmHA office), performed in accordance

_ with Attestation Standards, for the

applicant and the contractor (and any
su ntnctlor. material suppgler. or "

uipment lessor sharing an identity o
eix‘:lter!;st) concerning the work
performed, services rendered, and
materials supplied in accordance with
the construction contract.

(D) Upon completion of construction
and prior to payment, the CPA or

LPA will 'Kmvldo an opinion concerning

whether the construction coets, as
reported on Form FmHA 1924-13,
t fairly the costs of construction-
conformity with eligible construction
costs as prescribed in FmHA
lations.

E) In some cases, cost certification
will be obtained by FmHA through
direct contract with the CPA or LPA.
The borrower and his/her CPA or LPA

in the

will cooperate fully with the centract
CPA or LPA by providing ail
documentation necessary to conduct the
certification. FmHA reserves the right to
determine, upon receipt of the certified
Form FmHA 1924~13 and the auditor's
report. whether they are satisfactory to
FmHA. If not satisfactory to FmHA, the
borrower will be responsible for
providing additional information.

(F) There will exist no business
relstionship between the CPA or LPA
and the borrower except for the
performance of the examination of the
cost certification, accounting systems
work, and tax preparation. Any CPA or
LPA who acts as the borrower's
accountant (performing manual or
automated bookkeeping services or
maintains the official accounting
records) will not be the same CPA or
LPA who cost certifies the project.

(G) Forms FmHA 1944-30, “Identity
of Interest (101) Disclosure Certificate™
and FmHA 1944-31, “Identity of
Interest (101} Qualification Form.”

rovide written notification to the

rrower that willful and intentional

falsification of cost certification
documents will result in debarment of
all violators in accordance with the
provisions of FmHA Instruction 1940-M
(available in any FmHA office). These
forms require the disclosure of ail
identities of interest associated with
project construction, certify the entity's
ability to provide the contracted service,
and cite the penalties for failure to
disclose or falsify such certification.
Each applicant/borrower will be
requindp to complete and sign the forms
(available in any FmHA office).

(H) Subcontracting development
work.

(1) Contractors will not be allowed to
obtain a profit and overhead unless they
are performing actual construction.
*Actual construction” means “work " as
defined in American Institute of
Architects (AIA) documents: “* * *
labor, materials, equipment, and
services provided by the contractor to
fulfill the contractor’s obligations.”
Under this definition, contractors who
choose to subcontract out construction

~ of the project to another contractor will

not obtain a builder’s fee (general
overhead and profit) when:

(i) More than 50 percent of the
contract sum in the construction
contract is subcontracted to one
subcontractor, material supplier, or
equipment lessor, and/or ,

(ii) Seventy-five percent or more with
three or fewer subcontractors, material
suppliers and/or equipment lessors.

(2) Note: If two or more

. subcontractors have common




B
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ownership, they are considered as one
subcontractor.

(3) How to apply rule:

{/) The 50 percent rule will apply
when division of the amount of the
largest subcontract by the contract sum
of the construction contract results in
more than 50 percent.

(i) The 75 percent rule will apply
when division of the sum of the
amounts of the three largest
subcontracts by the contract sum of the
construction contract results in 75
percent or more.

(I) Qualified contracting entities,
Contractors, subcontractors, material
suppliers, and any other individual or
organization sharing an identity of
interest and providing materials or
services for the project must certify that
it is a viable, ongoing trade or business
qualified and properly licensed to
undertake the work for which it intends
to contract. Form FmHA 1944-31 will
be prepared and executed by the
contracting entities. The form provides
notification to the entities of the
penalty, under law, for erroneously
certifying to the statements contained
therein. Debarment actions will be
instituted against entities who fail to
disclose an identity of interest in
accordance with the provisions of
FmHA Instruction 1940-M (available in

any FmHA office). :
(Vii)' . w
(B) * ® %

(1) If, after a full review of the case
documents by the appropriate members
of the State Office staff, the State
Director determines that the
requirements have been met and the
costs are reasonable, an exception to
competitive bidding may be granted.
Written documentation of the State
Office review results will be placed in

the application file.
@: e
(B) Dated and signed financial

statements on the owner-builder's
operation (including balance sheets and
statements of income and expense) from
current and prior years indicating the
payment status of the owner-builder’s
accounts and any contingent lisbilities
that may exist. FmHA personnel will be
responsible for analyzing the financial
statement as to the sufficiency of the
owner-builder's financial ag;bimy to
carry out construction. The financial
strength must demonstrate the ability of
the owner-builder to pay all bills prior

to receivi riodic draws of funds
from thmg:r.

(G) A current. dated, and signed trade- requirements have been met ard the

item cost breakdown of the estimated
total development cost of the project
which has been prepared by the -
applicant/owner-builder. Form FmHA
1924-13 will be used for this purpose.
If cost certification services are required
by FmHA, the-cost of such services may
be included in the total development
cost of the project. Any subcontractor,
material supplier, or equipment lessor
sharing an identity of interest with the
applicant/owner-builder as defined in

* §1924.4(i) of this subpart must also

provide a trade-item cost breakdown of
the proposed amount.

(H) Prior to the start of construction,
the owner-builder and any
subcontractor, material supplier, or
equipment lessor sharing an identity of
interest must submit, tothe CPA or -
LPA, the accounting system that the
owner-builder, subcoptractor, material
supplier or equipment lessor and/or the
CPA or LPA proposes to set up and use
in maintaining & running record of the
actual cost. In order to be acceptabie,

‘the owner-builder must provide a

written assertion that it has an
accounting system that is suitably
designed to provide for a trade-item
basis comparison of the actual cost as
compared to the estimated cost
submitted on Form FmHA 1924-13,
Costs pertaining to a specific line item
will be set up in the accounting system
for that particular account. For instance,
only costs of materials, supplies,
equipment, and labor associated with
concrets will be shown in the concrets
sccount. The accounting system must
also restrict costs to those pertaining to
a specific project so that costs from
multiple projects will not be co-
ed. The independent CPA or LPA
report on the owner-builder’s

assertion in accordance with the
Standards for Attestation Engagements
of the AICPA. The owner-builder’s and
the CPA or LPA’s r:gom on the
accounting system shall be provided to
FmHA by the owner-builder.

(ﬁ) [ N B J

{C) The total development cost of the
proiﬁ ;loou si;? l:rm..d that which t!i:
typi r type projects in the
area. The tobnyl ;_iovolu en:;ost
recognized by FmHA for ea:
individual case will be determined by
the MFH Coordinator with the advice of
the State Architect.

iii)e * *
(A) If, after & full review of the case
documents by the appropriate members

of the State Office staff, the State
Director determines that the

construction cost is reasonable. an
exception to competitive bidding may
be granted. Written documentation of
the State Office review results will be
placed in the application file.

(iv) The development cost of the

roject may include a typical allowance

or general overhead, general
requirements and a builder’s profit.
These amounts may be determined by
local investigation and also from HUD
data for the area. The applicant/owner-
builder and any subcontractors, material
supgliers and equipment lessors having
or sharing an identity of interest with
the applicant/owner-builder may not be
permitted a builder’s Froﬁt. general
overhead, and general requirements
which exceed the amounts represented
on their cost breakdown,

(v) Under no circumstances will loan
funds be used to pay the owner/builder
or its stockholders, members, directors
or officers, directly or indirectly, any
profits from the construction of the
project except a typical builder’s fee for
performing the services that would
normally be performed by a general
contractor under the contract method of
construction. Discounts and rebates
given the owner-builder in advance
must be deducted before the invoices
are paid. If discounts or rebates are
given after the invoices are paid, the
funds must be returned to the _
supervised bank account or applied on
the interim construction loan, as
appropriate. Under no circumstances
will the dollar amount be placed in the
reserve account.

- » L - *

(viii) The applicant/owner-builder
and any subcontractor, material
supplier, or equipment lessor sharing an
identity of interest as defined in
§ 1924.4(i) of this subpart must each
provids certification as to the actual cost
of the work performed in connection
with the construction of the project on
Form FmHA 192413 prior to final
payment. The construction costs. as
reported on Form FmHA 1924-13, must
be audited by a CPA, or LPA licensed
on or before December 31, 1970, in
accordance with Government Auditing
Standards, and certain agreed upon
procedures (availsble in any FmHA
office) performed in accordance with
Attestation Standards. In some cases,
FmHA will contract directly with a CPA
or LPA for the cost certification. In that
event, documentation necessary to bave
the costs of construction certified by an
FmHA contractor that they were the
actual costs of the work performed, as

_reported on Form FmHA 1924-13, will
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be provided. Funds which were
included in the loan for cost
certification and which are ultimately
not needed because FmHA contracts for
the cost certification will be returned on
the loan.

{A) The CPA or LPA’s audit,
performed in accordance with
Government Auditing Standards, will
include such tests of the accounting
records and such other auditing

rocedures of the applicant/owner-

uilder (and any subcontractor, material
supplier, orequipment lessor sharing an
identity of interest) concerning the work
performed, services rendered, and
materials supplied in connection with
the construction of the project he/she
considers necessary to express an
opinion on the construction costs as
reported on Form FmHA 1924-13. Upon
completion of construction and prior to
final payment, the CPA or LPA will
provide an opinion as to whether the
construction costs as reported on Form
FmHA 1924-13 present fairly the costs
of construction in conformity with

_eligible construction costs as prescribed

in FmHA lations. FmHA reserves
the right to determine, upon receipt of
the certified Form FmHA 1924~13 and
the auditor’s report, whether they are
satisfactory to FmHA. At a minimum,
the CPA or LPA shall also perform any
additional agreed upon procedures
(available in any FmHA office) specified
by FmHA, performed in accordance
with Attestation Standards, of the
owner-builder (and any subcontractof~
material supplier, or equipment lessor
sharing an identity of interest)
concerning the work performed,
services rendered, and materials
supplied in connection with the
construction. There will exist no
business relationship between the CPA
or LPA and the borrower except for the
performance of the examination of the
cost certification, accounting systems
work, and tax pre&craﬁon. Any CPA or
LPA who acts as the borrower's
accountant (performing manual or
automated bookkeeping services or
maintains the official sccounting
records) will not be the same CPA or
LPA who cost certifies the project.
(B) Prior to final payment to anyone
to cost , FmHA must be
provided with a certification and »
trade-item breakdown showing the
actual cost compared to the estimated
cost furnished in accordance with
graph (e)(2)(iXG) of this section.
mi‘mﬂ.\ 1924-13 is the form of
comparative breakdown that must be
, and contains the certification
required of the applicant/owner-builder
rior to final payment. The amounts for
uilder's general overhead, general

requirements, and builder’s profit shall
not exceed the amounts represented on
the estimate of cost breakdown provided
in accordance with paragraph
{e)(2)(i)(G) of this section for the owner-
builder or any subcontractor, material
supplier, or equipment lessor having or
sharing an identity of interest with the
applicant/owner-builder, Final payment
to the owner-builder will be adjusted, if
pecessary, to assure that the amounts
shown on the certificate of actual cost
do not exceed the amounts represented
on the cost breakdown. Any funds
remaining as a result of hard cost
savings will be spplied to the account
as an extra payment or used for eligible
loan approved by FmHA as
long as the improvements are genuinely
needed and will enhance marketability
of the project. All increases or decreases
of 15 percent or more in line item costs
will documentation as to the
reason for the increases or decreases.

‘The State Director may requirs

documentation for increases or
decreases of less than 15 percent, if he/
she determines it necessary. This
information will be required with the
cost certification.

(C) Subcontracting development

work.

(1) Owner-builders will not be
allowed to obtain a profit and overhead
unless they are performing actual
construction. *Actual construction”
meens “work” as defined in AIA

‘documents: ** * * labor, materials,

equipment, and services provided by
the contractor to fulfill the contractor’s
obligations.” Under this definition,
owner-builders who choose to .
subcontract out construction of the
project to another contractor will not
obtain a builder’s fee (general overhead

- and profit) when:.

{i) More than 50 percent of the total
cost of the building construction is
subcontracted to one subcontractor,
material supplier, or equipment lessor,

and/or .

(i) Seventy-five percent or more with
three or fewer subcontractors, material
suppliers, and/or equipment lessors.

rzg Note: If two or more
subcontrectors have common
ownership, they are considered as one
subcon

tractor.
g —
g o will &
when division of the amount o 5:!
hrgst subcontract by the total amount
of the building cost results in more than
S

0 t.
(i) The 75 percent rule will apply
when division of the sum of thopp

amounts of the dmcl:rﬁ
subcontracts by the total building cost
results in 7S percent or more.

(D) Qualified contracting entities.
Contractors, subcontractors. material
suppliers, and any other individual or
organization sharing an identity of
interest and providing materials or
services for the project must certify that
it is a viable, ongoing trade or business
qualified and properly licensed to
undertake the work for which it intends
to contract. Form FmHA 1944-31 will
be prepared and executed by the
contracting entities. The form provides
notification to the entities of the
penalty, under law, for erroneously
certifying to the statements contained
therein. Debarment actions will be
instituted against entities who fail to
disclose an identity of interest in
accordance with the provisions of
FmHA Instruction 1940-M (available in
any FmHA office).
L ] » L - *

4. Section 1924.50 is revised to read
as follows:

§1924.50 OMB control number.

The reporting and recordkeeping
requirements contained in this
regulation have been approved by the
Office of Management and Budget
(OMB) and have been assigned OMB
control number 0575-0042. Public
ml'ﬁng burden for this collection of

rmation is estimated to vary from 5
minutes to 4 hours per response, with
an average of 37 minutes per responsa,
including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and compieting and
reviewing the collection of information.
Send comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
U.S. Department of Agriculture,
Clearance Officer, OIRM, AG Box 7630,
Washington, DC 20250; and to the
Office of Management and Budget,
Paperwork Reduction Project (OMB#
0575-0042), Washington. DC 20503.

PART 1930—GENERAL

S. The authority citation for part 1930
continues to read as foliows:

Authority: 42 U.S.C. 1480: 5 U.S.C. 301, 7
CFR 2.23aad 2.70.

C—Ms t and
Housing Bomon“ ""'"’.:\'a':a"""{
ran

Reciplents ’

§19530.123 [Amended]

6. Section 1930.123 isamended by .
revising in the first column of paragraph
(i) the words “Identity of Interest
Disclosure Certification Memorandum*™
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to read “Forms FmHA 1944-30, Identity
of Interest (101) Disclosure Certificate,
and FmHA 1944-31, Ideatity of Interest
(10N Qualification Form.”

7. Exhibit B of subpart C is amended
by redesignating paragraphs V B 2 a and
VB 2bas paragraphs VB2band V
B 2 d, respectively, by revising newly
redesignated paragraph V B 2 b, and by
adding paragraphs VB2aand VB2
¢: by removing paragraph XII B 2 a
{1)(iii), by redesignating paragraph XIII
B 2 a (1)(iv) as XIII B 2 a (1)(iii), and
by revising phs XIII B 2 a (1)(i),
X1 B 2 a (1)(ii), and the introductory
text of newly redesignated paragraph
XTI B 2 a (1)(iii) to read as set forth
below; and by revising in the first
column ofpmgmlph X C 2 {(3) the
words “Identity of Interest Disclosure
Certification Memorandum” to read
“Identity of Interest (I01) Disclosure
Certificate, Form FmHA 164430 and
Identity of Interest (IOI) Qualification
Form, Form FmHA 1944-31".

Exhibit B of Subpart C—Muitiple
Housing Mansgement Handbook
'v.'.. * * -

B' " e

z. e

a FmHA Porms 1944-30, “Identity of
Interest (10I) Disclosure Certificate,” and

FmHA 1944-31, “Identity of Intesest (101)
Qualification Form.” {svailable in any PmHA
Servicing office} will be completedrand
submitted as part of the plan.

Munmn.upnuwﬁldpmﬁnhmu

.‘.gpl’m" » ; ]
ot et ot yoar abd et oy 3
a 3 years and overy 3
thereafter

applicant/borrower and/ot nnmm t
sntity during the intsrim years include
identity of intsrest concerns. the sntity must
file amended Forms PmHA 1944-30 and
PmHA 194421,

¢ The forms provide notification o the
entities of the penaity, under law, for
erroneously certifying to the stateements
contained therein.

xln-t.
B = *

2...
.'..
e @ s

(i) The initial capital must bs in
the form of cash as set forth in § 1944.211
(a)(6) of subpart E of part 1944 of this  *°
chapter. |

(ii) The borrowee will bave deposited the
required initial operating cash into the
geoeral opersting account by the time of the
FmHA loan closing or when interim
financing funds are obtained. whichever
occurs first. These funds will biend with
other revenus that accrues to the sccount to
cover budgeted expenditures including

paymeat of return to owner.

(iii) ARer 2. but before 5 full (12 moath)
borrower fiscal years of project operation, the
borrower may request (in writing) the State
Director’s authorization to maks & one-time
withdrawal of the initial operating capital. or
8 part of it. The one-time withdrawal can
never exceed the initial operating capital as
described in the loan nt or loan
resolution. The withdrawal can be approved
provided that:

* * - * [ ]

8. Exhibit B~3 of subpart C is
amended by revising paragraph I D and,
the list of Attachments at the end of this
exhibit to read as follows:

Exhibit B-3 of Subpart C—Sample
Management t for Farmers
Home Administration (FmHA)
Financed Multiple Family Housing
(MFH) Projects

- [ -« L ] L ]

Jree .
D Identity of interest. The Agent discloses
to the Owner and FmHA anyandall -
identities of interest that exist or will exist
between the t and the Owner, suppliers
of material and/or services, or vendors in soy
combination of rela Forms PmHA
1944-30, “Identity of Interest (I01) Disclosure
Certificats,” and PmHA 1944-31, “Identity of

Interest (101) Qualificatioa Form,” completed
by the Agent as “applicant.” are attached and
made part of this agreement. .
- [ ] - L L ] .

Attachments: Management plaa. Loan
resolution or agresment, Identity of interest
Disclosure Cartificats, ldentity of Interest
Qualification Form. _

 Exhibit -8 of Subpert C  [Amended]

9. Exhibit B-8 of subpart C is
amended by in the first column
the words “Identity of Interest (TOI}.
Disclosure Certificate Memorandum” to
read “Forms FmHA 1944-30, ‘Identity
of Interest {101} Disclosure Certificate,’
and FmHA 1844-31, ‘Identity of Interest
(101) Qualification Form'.”

PART 1944—HOUSING

10. The authority citation for part
1944 continues to read as follows:

Autherity: 7 US.C., 190%; 42 US.C 1480:
s U.S.C. 301; 7CFR 2.33: 7 CFR 2.70.

Subpert E—Rural Rental and Rural
Cooperative Housing Loan Policies,
Procedures, and Authorizations

11. Section 1844.208 is amended
removing the definition for “Irr le
letter of credit;” by adding the
definitions for * office” and
“Servicing official:” and by revising the
definition for “Initial operating capital”
to read as follows:
§ 1944.208
L 4 L] [ ]  J * .

Initial operating capital. Cash to
for costs such s property and Ihbng:y,

insurance premiums, fidelity coverage
remiums if an organization. utility
ookup deposits, maintenance

‘equipment. movable furnishings and

equipment, printing leasa forms, and
other initial operating expenses. The
initial operating capital will be at least
2 percent of the total development cost
of the project.

Servicing office. FmHA servicing
office or other place designated by the
FmHA State Director where loan

ests are processed.

rvicing official. FmHA servicing
official or other FmHA staff member
designated bgrthe State Director to be
responsible for processing loan requests.

12, vis:cstion 19«:} 1! (is)(am)ergded by
remo paragraph (a)(B}(iii); by
nduignnln? ph (a)(6)(iv) as
paragraph (s)(6)(iii); and by revising
paragraphs (a)(4), {a)(6){(1) and (a)(6)(ii)
to read as follows:

§1544.211  Eligibifity requirements.

{4) With the exception of a nonprofit
tion, consumer cooperative or
lic body, mo from its own
urces the wer contribution
n%u.lnd by §1944.213 (b) of this
subpart. This contribution must be i
ttll:o for;n of cash, land, or a combina.
ereof.

6)'.'

(i) The applicant will provide a
detailed list of all materials and
equipment nseded to be funded by the
initial operating capital including, but
not limited to, property and lisbility
insurance premiums, delity bond
premiums when the applicant is an
organization, utility hook-up charges
and deposits, maintenance and other
equipment, lease forms, furnishings,
loan payments that may become due
during construction, purchase of office
equipment and furniture, community
room furnishings, other movable
equipment and furnishings, congregate
items ref::ncod in §1944.224 of this
subpart, advertising nses.

gt t fees, uc.'xRe list will be

‘approved by the midn&ofﬁca based
upon similar projects in the State. The
initial 2 parcent operating and

expenses.

in
accordance with the provisions of tb*
loan t or loan resolutioa.

FmHA will be provided with
documentation of the deposit prioc to
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the start of construction or ican closing
{whichsver is first) and such funds will
be used fr authorized purpeses orly.
v e L4 L] *

13. Secticn 1944.212 is amended by
adding paragraph (cji3}iiii) and by
revising tZe intreductory text of
paragraph {5). paragraghs (c)(1). {c}(2),
{cH3)(i). fg). (i), and the introductory
text of paragraph (i) to read as follows:

§1944.212 Loan and grant purposes.

(b) Purchase and rehabilitate existing
buildings only when the loan for such
rehabilitation does not exceed by 5
percent the loan for new construction in
the same area and when moderate or
substantial modifications, repairs or
improvements to the structures are
necessary to meet the requirements of
decent, safe, and sanitary living units.

(C) . 8w

(1) Loan funds used to purchase land
may not exceed the estimated market
value of the site in its present condition
as shown by a current appraisal in
accordance with FmHA Instruction
1922-B (available in any FmHA office).

(2) With prior written approval of the
State Director, loan funds may be used
to buy land from a member of a broadly-
baif.e) nonprofit applicant/organization.

3 * ® ®

(ii) The cost of the excess land is a
reasonable portion of the loan: and

(iii) The site density requirements of
§ 1944.215(a)(6) of this subpart are met.

{g) Purchase and install ranges,
refrigerators, drapes, blinds/shades,
drapery rods, and clothes washers and
dryers. Laundry facilities are required in
all projects and clothes washers and
dryers should be provided in a central
laundry room. Nermally, a minimum of
one washer and dryer should be
provided for every 8 to 12 units in a
project. Clothes washers and dryers may
not be installed in individual units if
the installation is not customary in the
area for the size of project and type of
bousing involved. In any case, both
central and individual laundry facilities
will not be provided in a single project.

(i) Pay related costs such as fees and
charges for market studies, tax credit
application, legal (costs pertaining to

_the closing of the FmHA loan only),

archeological, architectural,
engineering, environmental, and other
appropriate technical and professional
services, The fees and charges may be
paid to an applicant or officer, director,
trustee, stockholder, member, or agent
oi the applicant provided those fees and

charges are reascnghie and tvricai Jor
the ares and are carmed and the identity
of interest is disclosed. Legal. technical.
and professional fees do not include the
costs incurred in the formation or
incerporaticn of the limited profit
applicant, costs of syndication. or the
payment of a loan packaging or
development fee.

{j) Provide loan funds to enable a
nonprofit group or public body to pay
fees for technical assistance received
from a nonprofit organization. with
housing and/or community
development experience, to assist it in
the formation or incorporation and
development and packaging of its loan
docket and project, as well as legal,
technical and professional fees incurred
in the formation or incorporation of the
applicant entity.

14. Section 1944.213 is amended by
removing paragraph (c}(12); by
redesignating paragraihs (bl(4), B)(S),
and (b){6) as paragraphs (b)(5), (b)(6),
and (b)(?), respectively; by adding
paragraph (b)(4); and by revising
paragraphs {c)(6), (c)(10), the
introductory text of paragraph (d),
paragraph (d)(1)(ii}, and the
introductory text of paragraph (e)(1) to
read as follows:

§1944.213 Limitations.
- . " . .
yr .

" (4) The examples set forth in Exhibit
A~13 of this subpart (available in any
FmHA office) provide clarity in
determining the proper loan amount for
various types of loans.

(c)t . @

(6) Facilities contrary to cost
containment measures defined in
§1944.215 (a) of this subpart.

(10) Land which the applicant or a
member of an applicant/organization
owns or land which is owned by any
other organization in which any
member of the applicant/organization
has an interest, or has had an interest
within the last 3 years, including any
commission due on the sale thereof,
except as authorized in § 1944.212(c)(2)
of this subpart. o

(d) Obligations incurred before loan
closing. When an applicant files a
preapplication for a loan, the servicing
official will advise the applicant not to
start construction or incur any
indebtedness until the loan is closed.
except for those cases involving interim
financing; the guidelines outlined in
§ 1944.235(c)(1) of this subpart will then

appiv. During e geriod of
preapplicaticn review and precessing,
applicants will not take any accns
with respect to their apzlications which
would have an adverse impact on the
environment or limit the choice i
reasonable altematives. This
requirement does not preclude =2
applicant from developing preiiminary
plans or designs or performing other
work necessary to suppert an
application for Federal. State, or 'ccal
permits or assistance. If the applicant
incurs debts for work, materials. lard
purchase, or other authorized fees and
charges before the loan is closed. the
State Director may authorize the use of
loan funds to pay the debts when ai! of
the following conditions exist and dek:s
were authorized in writing by FmHA
prior to their being incurred (market
studies will be exempt from this
requirement):

(1) [ 2 2 )

(ii) Prior to the date of preapplication
as part of a predevelopment loan
specifically intended as temporary
financing gom a public agency or
nonprofit organization and the State
Director secures prior concurrence from
the National Office; or

- - » » -

(e) * e 0

(1) No increase in per unit
development cost will be approved.
whether the circumstance causing the
cost increase occurs before, during, or
after the construction period, unless
these conditions were unforeseen
factors beyond the owner’s centrol and
the increase in cost was approved by
FmHA in writing before the expense
was incurred. {In case of an emergency,
the requirement that the cost be
approved by FmHA in writing before
the expense is incurred is waived as
long as the servicing official is notified
by the next working day.) Such costs
are:

15. Section 1944.215 is amended in
paragraph (b){1)(iii) by adding the words
*(available in any FmHA office}” at the
end of the paragraph; by revising in
paragraph (h)(1) the words “What is
Cooperative Housing?" to read ""A
Guige to Cooperative Housing™: and by
revising paragraph (a), the introductory
text of paragraphs (b) and (b)(1),
paragraph (b)(1)(i), and the introductory
text of paragraph (e} and by adding
paregraph (w)(3) to read as follows:

§1944.215 Special conditions.

(a) Cost containment. To achieve
affordable rents and occupancy rates
{not considering rental assistance or
similar subsidies), all development cost<
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wiil be economical in aature and not
include costs for unnecessary or
elaborate design features. Cost
containment is not to be interpreted as
accepting poor design or cheap
construction. Projects must provide the
features and amenities necessary for the
lifestyles of the tenants and members.
Consideration must be given to the cost/
benefit ratio when evaluating,
recommending, or requiring specific
design features ot coastruction -
techniques. Life cycle cost analysis will
be employed to determine the types of
materials which will reduce operation/
maintenance costs even though their
initial costs are higher. Operation and
maintenance costs factored into ‘
proposed operating budgets will be
adjusted accordingly. The following

idelines are to be followed when
g‘:veloping projects:

(1) Each State architect/engineer (A/E)
will compile and maintain data on costs
of all projects. Total project estimates
will be compared with estimates
available through the Marshall & Swift
computer program. These estimates,
along with the lins item costs recorded
in FmHA's Automated Multi-Housing
Accounting System (AMAS) cost
tracking system, will be used to
establish a benchmark for future project
costs. Any proposal that
costs must be carefully evaluated for
possible cost reductions. The
will be responsible for resolving the
differences in cost to bring the project
into line with the lesser of the cost
tracking system or Marshall & Swift
estimates. Final determinations must be
realistic, interrelated to maintsnance
and operation costs. and based upon
local conditions and comunan sense.
The Stats will consider circumstances
such as high land costs, remots rural
areas, otc., which could present a
problem in achieving such an alig:
of costs. The AMAS cost tracking
system will be used to record both
estimates and actual line item costs. At

the time the preapplication sstimates
are being by FmHA, the
percen! for builder's profit, general
overhead, and general requirements will
be calculated to determine if they are
within the allowable percen
established in this paragraph. will
aglinboalcuhtodnthoﬁmﬂblnd
estimates are submitted to FmHA.

all :'ﬁd iamrides wmuﬂ'ma

owable percentages

to the appropriate Once the
final sum;n :’:‘ ry by FmHA,
payment of builder’s general
overhead, and pnmr:qw will
not exceed the estimated amounts.
Allowabla percentages for buildec’s

profit, general overhead, and general
requirements will not exceed 10
percent, 4 percent, and 7 percent,
respectively. This will not be
interpreted to mean that, if historical
percentages for these costs were below
10. 4, and 7, respectively, FmHA will
allow the costs to be increased
automatically. Adequate justification
and documentation will be required to

“approve an increase to 10, 4, or 7

percant for cases where any of the costs
were gnviously below those levels.

{2) The elimination or reduction of
unnecessary delays in application
processing can coatribute to cost
containment through lower interest and
other business e: on land,
inventory, tests, design studies, stc.
When reasonable p timeframes
are established, known and followed, -
appropriate time can be planned for
preparing quality application and
construction documents. This can result
in better instructions to the builder,
fewer arrors and lower construction

Ccosts.

(3) Most materials and ms are
available in a range of qualities and
g:icu. The construction documents will

carefully reviewed for specifications
that require qualities or grades higher
than necessary. These specifications
will be accepted only if fully justified
and no reasonable alternatives are
available.

(4) Designs which employ standard
building material dimensioas and
reducs waste will be used.

(S) Sites will require 2 minimum
amount of site development work. The
State Director may authiorize a site
requiring higher than normal site
development costs only if:

(i) The proposed sits and site
development costs are less than the cost
of the normal site and site development
costs; or

(ii) There are no other sites available
in the market aree with a lower
combined

(e} All
acre) will be within the following.
ranges. regardless of site conditions
uniess local zoning requirements dictate
otherwise: .

Mini- | M-
mam | mum

One-story DUlNGS oo | 10| 14

eememmsnte 14 18
Tiwee or Mmom -Siory - Duild-
Q. 18 2

(i) For example: A 24-unit project
com| -of two-story must
have a site of at loest 1.3 acres. FmHA
will finance the purchase and
developmeat of E.rpt sites, but not

cost. .
project site densities (units per

more than 1.7 acres. Ranges for projects
with a mixture of building beights can
be interpolated.

(ii) An exception may be made to this
provision only if the site in question is
the only site available in the market area
and its size, shape, or condition makes
a portion of the site unsuitable for
building. An exception to this
requirement must be granted by the
State Director or a designee. The
applicant must provide written
documentation that no other sites are
available.

{7) Sound j ent and common
sense must also be used in construction
inspections and final acceptance of

projects. Field staff involved in these
activities must be careful not to impose
additional or unreasonable requirements
on the builder that will increase
construction costs. States should
consider hiring enough construction
inspectors to provide more than the
required inspections and to allow
multiple unscheduled and
unannounced visits. The State Office
may also, with National Office
authorization, contract for inspection
services to deter deviations from the
FmHA-sccepted construction
documents. Prefinal and final

i ons must be conducted by
qualified FmHA personnel.

(8} Buildinﬁ will not include-
numerous wall and roof breaks, unusu.
designs requiring excessive corners and
foundation off-sets, or that require more
exterior entrances than absolutely
necessary. Designs will not be
considered acceptable that place dining
facilities in structures attached to the
main building when these amenities can
be less expensively included within the

main structure.

(9) Buildings will not include roof
slopes less than 3/12 nor greater than 6/
12 unless otherwise required by local
authorities or in order to accommodate
severs weather conditions. i

(10) The use of repest designs will be

from applicants whose

tects have od projects
previously ap FmHA. This
does not mean * ** projects are
required out the Stats and/or
region. When a repeat design is being
used in the same community, the
exterior facade (such as color, siding
;mntedd. otc) mnst':: uoucenf bly

in the cass o
The State Office

architect will ensure that sufficient
diferences are included in the pro
plans which will preciude the
appearancs of “‘cloned™ designs.
“Predesigned” buildings must fit the
t:;:ic existing contours of the propose
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(11) The following facilities are {vii) Atriums/solariums; {§) Patios/balconies (minimum size
considered nonessential and will notbe  (viii) Saunas; which will accommodate bandicapped
}nd\lxdﬁ in the loan unless required by (ix) Whirlpools: accessibility):
ocal codes or ordinances: (x) Gyms {facilities to accommodate (ii) Washer and h i

(i) Garages/covered parking; oTms : ) er and dryer hookups in

(i) Bay’bo i %:rsim?lar type plt:lysrximl exercises tn;ay be im:f'ludo::n in  individual units; and
windows: e orolects without regard to this (iii) Washers and dryers in individual

gii)) g"plm" furni n?xril)cggi‘x);x;lning pools. units.

v) Community room ture; i

(v) Sliding glatsyslurium or similar (12) Other design features which will _ (13) The following is a list of

doors; only be accepted if determined allowable amenities according to the
ry?\?i) Materials atypical for the ares; customary for the area are: type of units: '

Family Elderty Congregate | Group home

Active outdoor recreation Yes No No Yes.
Carpast Yes Yes Yes .......... | Yes.
Central launcry facilites Yos Yes Yos ... | Yosu.
Community rooms No Yes Yos e | Yes.
Dishwashers ;Jo ;os ;a' R ; Yes.
Orapes/biinde/shades o () (R
Elevators for 2-story eiderly No Yes Yes ... N:'
Guuw!'::oo disposals e No No YR e | 'Yes,

spriniders—financing wil depend on geographic srea.

tin contral kilchens only.

(14) Total on-site parking spaces
living n&:} will be within the foﬂov?i:z;
ranges unless otherwise required
local authorities: by

Note: Additional speces for visitors, staff,
or hesith care workers may be provided.

Family Elderty Congregate Group
Min Max Max Min Max Min Max
1.0 15 0.5 1.0 025 1.0 0.25 05

(15) Management, maintenancs, and
community rooms should be in
accordance with Guide 2 of subpart A
of part 1924 of this chapter (available in
any FmHA offics). Laundry rooms
should be no larger than necsssary to
accommodate equipment, circulation
(including handicapped accessihility)
and areas for sarting and folding
do(;!)!u. N -

Type of housing. All housing
be designed to:

(1) Be ecanomically constructed and
not of slaborate design or materials. All
newuc;%s:ucﬁm conform witl;‘ the
app. develepment standards
§ 1924.5(d)(1) of subpart A of part 1924
of this chapter. The gross foot
living area of new units will be within
the ranges listed below. Living area is
defined as: All enclosed spaca for the
unit {except unfinished storage vw for
gutcm ite:ln and space n o od

ea and/or cooling equipment|
measured from the m;xgm surfacs of
the framing of axterior walls and the
center line of interior pmiyl&r carridor
walls. States should establish ranges
within these dimensions to be

commensurate with unit sizes in the
local market. For example, when

conventional units in the market are at
the low end of FmHA's range scale,
FmHA will also build a comparsbly
smaller unit.
Minimurny
Tpeotww | Jmm
(sq 1)
350-500
$00-£50
650-800
800-950

960-1100

(i) An additional 100 to 120 square
feet of living area mey be added to the

_ 4-bedroom unit guideline for edch

bedroom in excess of four. Floor areas
for living and rooms should
comply with Guide 2 of subpart A of
part 1924 of this chapter (available in
any FmHA offics). maximurn
square footage in congregate housin’g
units will 5ot exceed 110 percent of the
minimum squars footages listed above.

L ] -

(e) Loan resolution or loan agreement.
The loan resolution or loan agreement
contains provisions of policy and
procedure which shouid be carefully
read, fully understood by the spplicant,
and executed by the applicant prior to
loan approval. If any provisions are not
appropriate to a particular case,
proposed substitute language must be
approved by FmHA and OGC. Subpart
C of part 1930 of this chapter provides
for the maintenance of certain accounts
and the pledge of bousing income as
security. It contains regulatory
provisions governing and giving FmHA
power to impose requirements regarding
the housing and related operations of
the applicant. All sections and :
requirements determined applicable by
OGC will form pert of any other loan
resolution or :g::cmcnt at may be
submitted by the applicant. These are:

\" v ® @ . .

(3) Feasibility for projects receiving
tax credits will require a more extensive
examination since tax credits are
predicated on renting to very-low
income persons. Applicants choosing to
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apply for tax credits will be responsible
for identifying the amount of tax credits
it anticipates requesting from the State,
as well as the income percentage on
which the credits will be , and the
percentage of units targeted for tax
credit eligible persons. The market
study must substantiate the presence of
fexsons whose incomes would fy

or tax credits who cannot afford the
basic rent and those whoss
incomes are tax credit eligible but who
are still able to afford the basic rent.

. *

. L] - *

§1944.222 [Amended]
16. Secl:ig ;y“:i?hz:s i:;:nondod in
8 words
ng‘ e current owner of public
record” at the end of the first sentence.

§1944.22¢ [Amended]
17. Section 1944.224 is amended in
ph (a)(3)(1) by revising the
reference to **§ 1944.211 {a)(8)(ii)” to
read "§ 1944.211 (a)(6)(1)."”
18. Section 1944.231 is amended by
removing the definitions for ““District

. Director” and “District Office” in

paragraph (a), by ting
paragraphs (e}(2) (e)(4) as
paragraphs (6)(3) through (e}(S).
respectively, by adding a

(e)(2), and gy revising the introductory
text of paragraph (e) to read as follows:

§ 1944.231 Processing prespphications.

(e) Determining eligibility and
feasibility. ARter rating the
pmppliaﬁi?- if the priority pr::uwns

int score is sufficient to y
Ia,:thoria issuance of an AE:;Z
inviting a farmal application within the
next 24 months {except for RCH
preapplications), the servicing official
will review the proposal to determine
eligibility, feasibility, and compliance
with loan p , policies, and
regulations. bility/feasibility
reviews will be %bbd in priority

i 2 a tie in priority
point score exists, the order of review
will be determined in accordance with
pmsra'gl‘x (cKS) of this section. In cases
where the market study is incomplete or
pot in accordance with Exhibit A-8 of
this subpart, q?nanu will be
to have the study supplemented to agree
with FmHA requirements. The time
P senplication to
study will cause reapp. to
be delayed in dnnmgnlna feasibility.

- * * * L ]
(2) In those cases where the need for
new rental units is questioned by the

market analyst. The same market analyst the necessity f
who provided an assessment for the FmHA fun;ys %ﬁ?ﬁgﬂ;ﬁmﬁ:ﬁ
:ﬁplicant will not be used. Issuance of

. be authorized t, i
D e area will po _ which the projecs i b lovated and

delayed until the FmHA market study ~ must have an established record of
has been completed and its contents providing financing to entities other
reyiowad by FmHA. than FmHA-financed projects. Since thc
T L interim lender is responsible for

19. Section 1944.238 is amended by inspecting construction along with
removing paragraph (a)(1); b{ . FmHA, the borrowing entity (including
redesignating pcngughs (a){2) through  any of its identity of interest entities)
(a)(5) as pmf;ph‘ (a)(1) through (s)(4), cannot provide interim financing to its

vely; by revising newly own project. Interim financing will be
od paragraph (a)(2) and the ‘used subject to the following:

introductory text of paragraph (cX1); L
and ? adding paragraphs (b)(3) and ~ (viii) Because interest rates can
(c)(1)(viii) to read es follows: fluctuate between the time constructio:

estimates are finalized and completion
of construction, any excess funds

§1944.235 Actions subsequent to loan
approval. remaining from inferim financing will

(2) Ensure that the servicing office has :'nmmd”m&nr:ho FI mHAi \ I%M:f'
mﬁommmxt s d’m lh”: x ubeonmf eerly completion of construction will t
an amount of initial °°pm'“m capital returned. The leftover interest may be

Hicient to the & ‘g‘n_“ used for certain other sligible loan

cover P purposes critical to the completion of
costs.' e s s ® the project which were unknown to th

LR :ppﬂmt and contractor :it ot‘.;xo time th

) Miomary doait by orgioal B VAPV POt

applicant/entity. An obligation may be . . « o o
transferred to any person or applicant
eligible to receive an RRH loan when

the original applicant/entity is in " y ]

20. Section 1944.236 is amendei

moanetary default which has or may. b (€)(3) by revisi
result in foreclosure terim paragra ing the
' l‘nd"inmd: by the in resfunngo “§ (19)44.);15 (d)” to read
3 *§ 1944.215 (c).”
,bm:;":;‘iﬁ'.“ﬁm,mm, the 1 Section 1044.237 is amended by
removes any liens filed against the revising paragraphs (a) and (c)(2) to re
Ppro| . as follows:
(mhnbnnnodwmim '1.“.”7 Subseguent losns
ﬁ'o’p.dm m‘ﬂaﬁm spproved plans and (a) A subsequent loan is made to ar
i) The transferee will not be gP“me;mmr 1o com lete,
g R TOovVe, e , ana/or
mp«odm of any principels of the mo%m m‘!’onl: e Pf?iﬁd i .nyd
(iv) The transfer will be in the best financed by FmHA. or for equity an
interest mHA rospecti other purposes when authorized by t
mmoltha F andp uve . provisgons of subpart E of part 1965 ¢
(v) The applicant/eatity and all this chapter to avert Pﬂrym"“- A
members thereof whose obligations are ent loan to develop addition:
transferred will not be consi units must be rated and ranked in
eligible for further participation in the accordance with the Oﬁtyzg:m;m
RRH program for st least 5 years from system contained in 1944i of th
the date of the transfer of the FmHA subpart. Other subsequent loan requ
loan obligation; and do not have to compete for funding
(vi) Prioe approval is obtained from under the priority point system.
eNadgesi Ot Canes T
(1) Interim financing. When the (2) If the initial investmentand 2
amount of the loan exceeds $50.000, the t O and M amounts are suffici
applicant may obtain interim to cover only the.initial FmHA loan.
from commarclal o public s or LRl epecive o (s
0 CO t can ve amoun )
obtained at reasonable interest rates, the subsequent loan. The 2 perce* !
fees, and terms, and in the best financial and M amounts must be in the {
interests of the Government. Interim cash as described in §1944.211 lan¢
financing will be obtained to preciude this subpart. The required amount C
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initial investment is described in
§ 1944.213 (b) of this subpart.

22. Exhibit A of subpart E is amended
by revising paragraph VII to read as
follows:

Exhibit A of Subpart E—How To Bring
Rental and Cooperative Housing to
Your Town -

- VII Exhibits

The following exhibits may be used when
applicable and. if necessary, adapted to mest

" the specific needs of applicants.

Exhibit
A-1
A-2
A-3
A4

Legal Services Agreement

Survey of Existing Rental Housing

Rental Housing Survey

3 Houaing Survey Susmary”

A- us urvey Summary

A-8 Housing Allowances for Utilities and
Other Public Services

A-7? [Information to be Submitted with
Preapplication for a Rural Rental :
Housing (RRH) or & Rursl Cooperative
Housing (RCH) Loan .

A-8 Outline of Professional Market Study

A-9 Information ta be Submitted with
Applie::lm for Rural Rental Housing
(RRH) and Rural G sve Housi
(RCH) Loans

A~10 Administrative Process for
Combining Farmers Home
Administration (PmHA) Assistance

A_Low-lnm» Tax Credits:

11

Equity to Avert Prepayment .

A-12 Markst Study Checklist (available
in any PmHA office)

A-13 Wark Sheet for Loan Caiculation
{available in any PmHA office)

A-su Information 7 be Sughhmmdhr

ubsequent Loans (available in an

FmHA offics) Y

23. Exhibit A-7 of subpart E is
amended by adding the words “subpart
v, mo;h thsnvrm 3018,” i:h "
paragra 3 8 3
it S e
pars » &N A3)s
LA.(g;.q:ho introductory text of
paragraph LA.(7), LH., [LA., the
introductory text ;}pangmph IB.,
paragraphs ILC,, ILF., the last sentence
of ?mgnph LG, [ILC,, and IVF to read
as follows:

Exhibit A~7 of Subpart E—Information
to be Submimzd Wiptg%ea pﬂcatﬁ for
a Rural Rental Housing ) or @ Rural
Cooperative Housing (RCH) Loan

L.'.

Mippm ol ngn:
must submit e
current, signed, and dated financial
statement. The financial statement must
reflect sufficient financlal c» o meet
the applicant’s equity capital and initial
operating capital requirements. Applicants

" the proposed h

may contribute cash. fres and clear title to
the building siu.b“nr s co_lx-ni:muo.? of both as
an equity contribution. initial operating
capital must be furnished in cash.

(3) A financial statement will be required
for limited partners in a limited parmerskip
who will have 10 percent or more ownership.

- . L [ ] L ]

(6) When the applicant and/or general
partner(s] have multiple applications
pending and/or when the State Director is
uncertain of tha applicant’s ability to provide
the necessary borrower contribution required
by § 1944.213 (b) of this subpart, 2 percent
initial capital contribution and/ar other
Dinct:r”dednqumm o th lfad: sm.bnn

e sppl t to submit

oddiﬂan:llgmdd information relative to
its financial position. This information may
be obtained 6- to 12-month projected
Ppro forma statements with supporting
schedules.

(7) All financial statements submitted must
contain the following staterment immediately

preceding the signature line:

H. Farmers Home Administration (FmHA)
requires that applicants disclose identities of
interest that exist in the development of

ousing. Porms PmHA 1944~
30, “Identity of Interest (JO!) Disclosure
Certificate,” and 1944~31, “Idantity of
Interest (I0I) Qualification Form,” (available
in any PmHA office} will be campleted and
submitted as part of the preapplication
package.

n"'.O

A. Economic tion and project size
should be on the housing need and
demand from shgible tenants or
members who sre permnanent residents of the
community and its surrounding trade area.
Since the intent of the is to provide

housing for the eligible permanent
:’3@"5&' unﬁy;u:n I

ts of & com as college
students military

prespplication must contain a percentage of
three- snd four-bedroom units to

correspond
to the need expressed by the market study in
order to sccommodate the larger fanilies.
mnﬂwmwhhndnnrmwh
own their own homes but will be derived

from:
- (1) Persons migrating into the area:
(2) Persons dwe! in family units
. v?l:ph'hﬂmum only
EmmKMdeh
moving it the project is furnished with the

(a)cm—w):unmmnmdzo
percent) of boussholds living in substandard

¢

i

rental housing (lacking complete plumbing
facilities or 1.07 or more ns per room).
(A bigher percentage will be aliowed only :f
it can be clearly documented by signed
survey sheets, developed expressly for this
purpose, that occupants of mare than 20
percant of the occupied substandard rental
units are willing and able to move into the

proposed project.);

(4) Demolition of rental stock:

(S) Allowancs for & § percent vacancy raze
in the growth of households since the last
census;and

(6) Conservative estimate (not to exceed 20
percent) of bouseholds experiencing rent
overburden provided the analyst has made a
determination there are sufficient households
in the market ares t0 occupy any rental units
Chooes o move i e promesbe momeer

move into the pro roject
from the existing units. d P

B. A detailed study based upon data
obtained from census reports, State or county
data centers, individual employers, industial

ind.“' or chambers o{ c:mmmerce is
requ PmHA personne utilize the
market study checklist found at Exhibit A~
12 of this subpart (svailable in any FmHA
offics) as a means for measuring market study
credibility. The study will include:
- ] [ * L 2

C. Exhibit A-8 of this subpart outlices the
information which ional rental market
studies will b.of to follow. Th.th
qualifications person prepasing the
market study should include some bousing
or phic ence. The market
study will be used

PmHA in evaluating
markst feasibility but will not be the sole
factorin such a

tion. The data and
information provided in the market study
will be used to supplement PmHA's
knowledge of the market area and to facilitate
retional judgment the need for
new rental units. Other considerations will
be FmHA's cs with the housing
market in the State and local ares and U. S.
of and Urben

Dev 's (HUD's) analysis of market

feasibility for the propoeed units.
* L ] L ] * »

F. The analyst must affirm that he/she
actually made an on-sits visit 10 the markst
ares and that failure to do 30 may result in
dnhldﬁmh; on in the section
518 program
G. * * * The Cooperative Housing Survey
i
and in “A o ve 8"
may be used for this

"de?m‘mﬁdn
units anticipated to be requested
smAx.ncy.thlncnmmn on
which ::dmvmhbuod.:s‘:'hm
percentage of project units targeted

credit eligible persons. This information is
needad to determine the levels of incames in

the market azres which will su; the basic
rents while also qualifying the for

tax credits,

m.'.

C. The epplicant will svidence of

" baving control of the proposed site either by

-
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ownership or by executing an option to buy
with the curreat owner of public record.

V.* s .

F. A detailed cost breakdown of the project
on Forra FmHA 1924-13. “Estimate and
Certificate of Actual Cost,” will be
and submitted by all applicants. In addition
to completing the individual line items, the
cost of iterns such as rights-6f-way,
equipment, and utility connections must be
included and identified with the Form
FmHA 1924-13. Off-sits improvements and
the method of prorating the cost between
eligible and noneligible loan iters must be
provided with the Form FmHA 1924-13. The
cost breakdown must also separately show
items not included in the loan, such as
furnishings, equipment, and the noneligible
off-site improvements. The trade iter cost
breakdowns must be updated just prior to

loan approval

24. Exhibit A-8 of subpart E is revised
to read as follows:
Exhibit A-8 of Subpart E—Outline of
Professional Markst Study

Market studies which do not address all
segments of this outline will not be
considered occeptable and may adversely
affect the prmm of preapplications.

unocce

Preapplications market
studies may be or
rejected, as determined appropriate by the
servicing office

The following information is to be used by
analysts in the preparation of market studies

experience and why you think you are

fied to prepare lmd';.“

= of need and demand will be
for rental tesants

from: (1) Persons into the rea, (2)
dwmnt:ln units who desire

to move into their own units (elderly living

with family mem be considered

exceed 20 percent) of boussholds
substandard rental bousing, (4) demolition of
rental stock, (5) allowance for a § percent
vacancy rate, and (6) conservative setimate
{Bot to exceed 20 percent) of
apaiondngmtmhndnp:widcdth-
analyst has made a determinatioa there are

" this report. In 1980,

sufficient households in the market aree to
occupy any rental units vacated by those
lower income persons who choose to move
into the proposed project from the existing
units. Substandard is defined as (1) Units
lacking complete plumbing and (2)
overcrowded {(1.01 or more persons per
room).

For rosod congregate projects, the
nnllystpm 11 be responsible E:r researching
the current need for, and usage of. services
in the markst ares. The types of services
being used, thmovidor of the services. and

be included.

Homeowners will not be included in the
determination of need and demand for rental
units, The analyst will discuss the current
market for s family houses and how
sales, of the lack of. will affect the demand
for elderly rental units. If the economic
conditions reflect a trend toward normal
nm.n&‘umu for houses in the market area,
then the discussion should point to bow
siderly homeowners may reinforce the need,
butonlysnneondlry.mhtmdmuthc
primary ,

A statement. with signature, that
the analyst (including an indjvidual un
contract to the analyst’s company) actually
traveled to and physically surveyed the

community where the proposed project will
boloahdt’hdsomnmd.

L Market Area—Ceneral

those ;xd rural nu(l .’\gk:m .nbcm
impe project u [
established communities). Except in specific
ool e the
an

mnrkat“p.:u will oot include the entire

census divisions. Th
2 following Table 4 (page 11) in Secticn

geographic markst

area contained an 6,350 persons
(6.1 percent of the county total of 103.829
persons). During the 1970's decads, the

lmm&-;mﬁulupumg(
hhlpmhlhmty).lnmdn
e o ot of the Couay

of 113,008, (Ses Table 4 and Map

. supplement the employment base. For

transportation corridors, particuiarly
Interstate 81 and U.S. 11 between (Namel a- =
{Name). Secondary growth has occurred
along State Roads 63 and 68 to the northwes.
and southeast of (Name). The Interstate
Industial Park. with 16 employers providing
999 jobs, is centrally located within the
market area.

. Site

This section will contain a full description
of the site, its position in the community and
location with respect to residential support
services. :

A. The proposed site is located in the
eastern section of (Town) on (Major
Thoroughfare]. The ares surrounding the site
is predominantly comprised of modest single
family dwellings. The terrain is gently
m with grass, oak tees, and some

B. The site is currently zoned for
commercial business and is currently owned
by s local car dealer.

C. The site is approximately .3 mile east of
the beart of town which contains s grocery
store, drugstors, restsurants, banking
facilities, the post office, and town bail.
Other shopping is available .2 mile south at
{Town) Plaza.

D. The medical clinic. which provides
services of an osteopath, X-ray technician. &
physician's assistant, and a nurse. is
:rpmxmtoly .8 mile north of this site. This

inic is open daily and also provides 24-
hour emergency, servics. The aearest
bospitals are (Large Town) and (Town).

E All public services are available at b
site..

F. Photographs of the site are required.

G. Communities suitabie for multi-family
projects may have certain smaller businesses
necessary for the day-to-day living
convenience of the tenants and to

example, these may include, but not be
limitsd to, pharmacy, restaurants and fast
food establisbments, grocery and department
stores, hardware and sundries, stc. A

tative number of these businesses ar
to ba listed (by name) and location with _
respect to the proposed site: )
Name of business and street address

I1. Desnogrophic Characteristics
~ A. Economic profile.

1. Labor force and employment trends
between 1980 and the present year. This wil
pwvidocmntymuﬁmaMLm and projectec
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1900 | 19_+ | 19_

Empioyment.
Change in Total
Empioyment.

Number
Percent

Total Total

1
E¥

1980-1990.

1990-19__.

19__-19__
@-yoar
projec-
ton).

! Prefiminary—based on monthly data
through _____

2Data based on place of residence.
Source:

2. Employment data. In order to determine

6893
Year Num- Y- nul;l:’rd;?:::’;f:vgd;::lix I'ud. thl:l
Change | pioy- ) ge weekly
Der ment % salary listed in the place of work
employment data for the classification groups
:3...- of manufacturing; construction; wade:
19..- services; transportation. communications,
19— and utilities (TCU); finance. insurance. and
;mm) real estate (FIRE); and government,
. 4. Empioyment outside of county. The
s , . analyst will give the percentage of persons

3. Major employers. This section will
contain information pertinent to an analysis
of the economic stability of the town. The
major employers within the town and market
ares, the product or servics offered by each
employer, location of employer, and year
each employer was established are types of
data PmHA will need to evaluate. It is also
irmportant to know if the larger employers
intend to increase or decrease oumber of
employees in the immediate future or if thers
bave been any significant recent changes in

employed inside the county and driving
times, if appropriate. '

Source

B. Demographic profile.

1. Population. The analyst will peed to
show population changes between 1980 and

- 1990, the reasons for the changes. the current

year estimate and projected change. This
information will be provided for the town,
the market area, and the county. Any change
in the County subdivisions (CCD, Towasbip.

how employment affects the market ares, it  DUmber of employees. Eli.lfﬁh::nbt::“ “lc'ni)n‘:?‘l?l::: ::u:o);;:n
will be necessary to show the number of Example . by ';‘P T
employed persons for & 3-year period up to shown in numeric characters as well as
the current year, the increase and/or decrease Year percentages.
and the percentage of unemployed at the Employer | POV | | opion | Estap- Example
county level. The employment figures can be lished
obtained from the State Employment
Commission. Washing- | Crop Dust | Town ... | 1957
Example ton Air- ing.
county craft.
Total Annual
Year -
No. Change { % | Change | %
1980.
1900.
19__ (current estimate).
Projectect: 19__ (2 yewrs)
2. Age characteristics.
Town, 1980-1980 - County, 19801990
Ao 1980 1990 Change - 1980 1990 Change
Under 18. 5
1934,
55-81,
82-74. } I
75-84,
85+,

3. Households. A breskdown by town, rojection to the year the bousing would b  This data will tell us what portion of &
mhnm.mdemmyhlm?m t (24 months) will have to be illustrated  housing demand is being crested by an
years, & cusrent yesr estimate and & so that household formations can be tracked.  increese in numbers of new households.

. in group Persons per house-
Your* - hoid
Popuistion Quarters Househoids
1980.
1990,
19
Projectec: 19__ (2 years)
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Projectec: 19 (2 years).

4. Households by Size/Type/Age of S. Household type and relationship—
Members (elderly and congregate projects).  Persons 65+ (eiderly and congregate ‘Market
projects). ' Town | Arsa | ¢
Market Not Living
Town | Area | County Alone.
Town | Area | County Nonreiatives.
Househoids with: in Group Quar-
years and over. In Households. institution (per-
1 person house- In Family House- sons),
hoid. hoids. Oﬂ:‘u Persons
2 or more per- Houssholder. Group
sons (famdy). Spouse. Quarters.
2 or more per- Other Rel-
sons Nonreistives. on%:g the m:ﬁ‘i;y ”::: phlee ”c}i:: .
). re important aspects of the
1 or (naiﬂ‘l;.'y)“ in Nontamily market analysis. This information will enal
w“ﬂm" Househoids. PmHA to more closely pinpoint the numbe
: Male House- of households which would comprise the
mhold. house- hoider. target group of its evalustion. If the project
s aim o g P o e
Not Livi percentage of renters, the analyst will have
. sons (famity). Alone. lain why thers is an increase. The
2 or more per- Female House- will be provided for town,
(ggm hoider. market aree, and county.
nondamity). Living Alone. Example
Year Total househoids Owner Percent - Renter Percent
1880.
1990,
Estirmate: 19

7.Mds:‘yds-.mnndymn

provide oumber

sizs for the town, market ares, and county.
8. Tenure by age. Tenure by ags of

boussholder for town, markst ares, and

county (elderly and congregats psojects).

houseboids by hoasshold

munbopludonmdyﬂngfmmwhao
incomes qualify for LIHTC means

families who earn 60 percent or less of the
median income as established by the U. S.

support the tax credits. This could mean a
level of incomes sither slightly lower or
higher than PmHA very low-incomes. For
those tax credit units occupied by low-
income families, the monthly gross rent
cannot exceed 30 percent of the family
income. Gross rent includes utilities, but
exciudes payments of rental assistance by
Pederal, State, and local entities. The
will be responsible for

FmA and the markst analyst of the amount

of tax credits being requestad., the income
Waxwwhmwﬁnh
and the percentage of project units
targetad for tax credit eligible persons. In
those cases where less than 100 percent of

the units will be designsted for tax credit
eligible persons, the incomes needed to

support the 2oa-LIHTC units willneed tobe ¢

obtained from HUD. Other sources ar
sccoptable and must be identified.) )
Incomes Nesded to Support Proposed Ren:
+ Utilities (without LIHTC):

1-Bed- 2-Bed- 3-Bed- | 4-Be
room room _room roor

S H s S
Number of Tax Credit Units Requested for
Project

Percantage of Units to be Designated for T:
Credit Eligibie Persons:

Tax Credit Eligible incomes: (based on 50°
[ Jor60%|( lofineou;o)

[}
Tax Credit Eligible Ranus:
S

S

Department of sod Urben analyzed. Income data will be shown for total : .
Development (HUD). feesibility for and renter houebolds. This Informaticn will 5 OPO*"0 Praroct Reat o s
projects expecting to receive tax credits will  be presentsd ss follows: (It is recommended
also be based on the incomes required to that decile distribution of incomes be Town or Market Area
All houssholds Rerter households
Number Percont Number Percs
Less than $000.
$000-$000. -
$000-$000.
$000-$000.
$000-$000.
Total.
Median.
Housshold income Groups:
Less than &
$000-$000.
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All housenoics R nousen
Housanoid income groups e erer oas
Number Percent Nur~ber Percent
$0C0-S000.
$000-S000.
$000-$C00.
Total.
Incomes of :hose eligible to live in the $000-5000
proposed project, considering tax credits and
availability of rental assistance (RA): urce: -
$000-$000 County
Al househoids A i
enter househoids
Number Percent Number Percent
Less than SOCO.
$000-$000.
$000--$000.
$000-$000.
Total,
Median.
Eiderly Household income Groups:
Less than &
$000-5000. )
$000-$000.
$000-$000.
$000-$000.
Total.
Incomes of those eligibie to live in the Source: Bureau of the Cen:luls. provides a list of
ject, idering tax credits and ts issued in jurisdictions.
Fem o ST oo pply ot e s ey e
$000-$000 1. Building permits issued for the last 10 annuaily. If evailable, the number of units
$000-S000 years. The Housing Units Authorized by which have been demolished over the last £
Building Permits and Public Contracts (C~40  Yours will be needed.
Construction Report), furnished by the Example:
v ~ Town County
oar .
19 .
19 .
" .
19, .
Through current
year.
2. Housing stock. The study must include  substandard units by tenurs, based on the condition may affect the reatal market must
the number of units within the town and most recent census data. Occasionally, a be evaluated and discussed.
county (where gvailable), both single family  situation will exist within a le:
and multi-family, the sumber of mobile where & sumber of detached single family Example:
homes by tenure, slong with the number of hmgnmdhgmﬂowm Inventory Change Profile
: Mobile home
. ) Single tamily Mulitamily. Own et
1980 Stock
1990 Stock
Annual | Percert 3. Existing rental housing. The snalyst project in overall appeal: (b) are less than
. . must detsrmine where the proposed project  desirable because of the age factor or upkesp;
Change in Number of will fit into the peesent stock. To (c) are Inconveniently located: (d) do not
Units. sccomplish this, the analyst will survey the  provide the appropriate bedroom mix for the

community need, etc.
4. Detoils of existing stock.
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a. Additional narrative which describes the
rental stock and provides tenant
characteristics may be included. The survey
will include both subsidized and
nonsubsidized rentals. In those communities
containing too many rental properties to list,

_ all subsidized and a representative number of

conveational proiects will be iacluded.
Those conventional projects which have reat
levels corzparable to the proposed project
will be listed. Bacause elderly persons may
reside in family desi?mted projects, the
analyst will need to list all existing units an
not just the existing elderly units. :
Photographs of the comparables are required.

b. The analyst will explore the availability
of individual Section 8 certificates with the
local housing authority since they can be
used on any project to bring the existing rents
into an affordable rangs. For instance. 10 to
15 avuilable Section 8 certificates in a

comrunity could have an influence on the
determination for new usits and the number
should be reduced to correspond to this
availability. However. before automaticaily
reducing the number of proposed uaits to
match the number of available Section 8
units. the reason the certificates are available
must be explored. (e.g.. owners of non-
Government subsidized units will not accept
the cestificates). (The bedroom sizes which
the certificates cover must match the
prospective bedroom sizes in the proposed
project bedroom mix.) .

¢ The information needed in the survey
must include the characteristics shown
below. In conjunction with the survey, the
analyst is expected to discuss the reasons for
extended vacancies, sither in individuai
developments or in the community in
general. The data needed are:

Name of Project

No. of Units o
Bedroom Mix

Amenities: (if available)

Drapes ’

Carpet

Type (i.e., family. elderly!
Year Built

Rent levels

Vacancies

Location

Central Cooling
Dishwasher

Garbage Disposal

TV Cable

V. Housing demand forecasts.

The analyst must give a projection of the
housing needs for a specified forecast period.
The information should include the
following as a minimum:

Sources of demand

Town Market area
Renter Renter

New Househoids (from the most recent consus yeas pius 2-year projection)
.20 of Persons Living in Substandard Rental Units

Pius Demolition of Rental Stock

.20 of Persons Experiencing Rent Overburden

Plus Vacancy (.05 of New Household Growth)

+ + & &
+ 4+ ¢

Total Demand

Number of Total Demand Determined income

Eligible
Less Number of Units in Planning Stage (FmHA/HUD) and Comparable Rental Units

Net Demand

(tax credit efigible, if appiicable)

If a penetration percentags is used in the
study analysis, explain how that particular
percentage was chosen. .
Recommended Number By Unit Size:

One
Two
Three
Four

Namses and positions of individuals in the
community who provided information for the
study:

1 affirm that , or an individual under
contract to my company, bave made &
physical inspection of the market area and
that information has beea used in the full
assessment of the need and demand for new
rental units. { understand that
misrepresentation of this statement may
result in denial of further perticipstion in the
FmHA Section 515 program.

Market Analyst

28. Exhibit A~# of subpart E is amended
in the introductory text of paragraph 9 by
the words “Siatement of Budget and
Cash Flow" to read “Multiple Family
Housing Project Budget™ and by revising the
exhibit beading and paragraphs 2 and S to
read as follows: ' ’

Exhibit A-9 of Sub| E—~Information
To Be Submitted Application for
Rural Rental Housing (RRH) and Rural

Cooperative Housing (RCH) Loans

2. Updated cost estimates on Form FmHA
1924~13, “Estimate and Certificate of Actual
Cost.” will be submitted by all applicants.
slong with the updsted estimates of
sssociated costs specified in Exhibit A-7 of
this subpart. :
L ] » - - [ ]

S. If more than 12 months have transpired
since the 8 t submitted the market
analysis. the State Director may require that
it be updated if be/she determines it

DOCOSIRLY.

- » - L] *

Z&ndE.x:igtA—loofmbpmnnhch
ame. adding paragraph
reed as follows:

Exhibit A-10 of Subpart E~
Administrstive

Process for Combining
Farmers Home Administration (FmHA)
Assistance With Low-income Housing
Tax Credits’

plan to ensure that, to the extent
le, resources available from

lan to maximize the use of housing
ds in rursl areas. This cooperation. - -

may include, but is not limited to, the
sharing of Census data and priority
point scores throughout the State,

roviding information on funding
evels, preapplications and applications.
and rural aree designations made by
FmHA.
$§ 1944.222, 1944.231, 1944.208, 1944.248,
Exhibit A-§ [Amended)

27. 7 CFR chapter XVTII, part 1944,
subpart E is amended by revising the
words *“District Office” to read
“servicing office” in the following
places:

a. Section 1944.222(a) -

b. Section 1944.231 (b), (c)(6).

text of (), and (i}(1}vi)

¢ Section 1944.235 (f){1)

d. Section 1944.248 (b)(3)

e. Exhibit A-8, paragraph IV

$§ 1944.238, 1904.238, 1944.239
[Amended]

“servicing office” in the following
piaces:

a. Section 1944.235 {eX1)
b. Section 1944.236 (e}(2)
¢. Section 1944.239 (introductory text

Swr
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§8 1944205, 1944212, 1944.215, 1944.222,
1944.231, 1944.232, 1944238, 1944.238,
1944.248, Exhibits A, A-8, and B
{Amended]

29. 7 CFR chapter XVIII. part 1944,
subpart E is amended by revising the
words “Disirict Director” to read
“servicing oificial” in the foilowing
places:

8. Section 1944.208, the definition of
*Dealer-contractor”

b. Section 1944.212 (1)
C Section 1944.21S (r)(6) (v) and (u)
d. Section 1944.222 (8)

e. Section 1944.231—the heading of
(c). {c)(1)}—3 times, (c)(3). (cX4),
introductory text of (c){5)—2 times,
(c)(6}—2 times, (c)(8), newly designated
() (4) and (S}, (£(2), (i}1)Gi), (i1 )(viii),
(D(SXiv), (1(3)—2 times

f. Section 1944.232 {c)—2 times

8- Section 1944.235 [c)(1)(v),
introductory text of (c)(1)(vii), (c)(2){ii).
(d}—2 times, (e)(1). (eX2). (N(1),
introductory text of (b), (b)(1)}~2 times,
(B)(2), and (B)(3}—2 times

h. Section 1944.236 (d)

i. Section 1944.246 (b)(2)ii)

J- Exhibit A—paragraphs 1. A, I B.,
1. C., the undesignated paragraph

following paragraph M. C.—2 times, IV.
A.—3 times, IV. B. 1. b.—2 times,

IV.B.6.a., IV.B.7.b., the introductory text
of IV.B.8.b.. IV.B.9.c, IV.B.12., the
introductory text of IV.B.16.a.,
IV.B.22.—2 times, V. A.—2 times, V. C.,
V.D.,. VLA
k Exhibit A8, paragraph [V
1. Exhibit B, at the end of the
undesignated paragraph beginning
“FmHA has required the applicant™,
§ 1944239 and Exhidit A {Amended}
30. 7 CFR chapter XVIIL part 1944,
subpart E is amended by revising the
words “District Director's” to read
“servicing official’s” in the following
places: s .
a. Section 1944.231 (X1 Xiv)
b. Section 1944.231 (iX1)(v)
C Section 1944.231 (kX3)
d. Exhibit A, paragraph MI.A.
Deted: January 19, 1904,
Bob Nesh,

Under Secretory, Small Community and Rural
Development. .

(FR Doc. 94-3117 Filed 2-11-94: 8:43 am}
SALNG CODE 3410-07-4 '




