
Part I. Rulings and Decisions Under the Internal Revenue Code of 1986
Section 42.—Low-Income Housing
Credit
Low-income housing tax credit.As-

sistance provided by the Federal Emer-
gency Management Agency to the
owner of property that is damaged by a
disaster will not result in a reduction of
the eligible basis of the property under
section 42(d)(5), or the recharacteriza-
tion of the property under section
42(i)(2) as federally subsidized.

Rev. Rul. 96–35

ISSUES

(1) If a qualified low-income building
is damaged by a disaster and a below-
market loan is provided by the Federal
Emergency Management Agency
(FEMA) to the owner of the building to
repair, reconstruct, or restore the building
to its pre-casualty condition, does the
loan cause the building to be character-
ized as federally subsidized under
§ 42(i)(2) of the Internal Revenue Code?
(2) If a qualified low-income building

is damaged by a disaster and a grant is
provided by FEMA to the owner of the
building to repair, reconstruct, or restore
the building to its pre-casualty condi-
tion, does the grant require the owner to
reduce the building’s eligible basis un-
der § 42(d)(5) to the extent of the
FEMA grant?

FACTS

Taxpayer,T, owns and operates a new
qualified low-income building (as de-
fined in § 42(c)(2)) that qualified for
the 70-percent present value credit under
§ 42(b)(2)(B)(i). The building was par-
tially destroyed by a hurricane during
the building’s 15-year compliance period
(as defined in § 42(i)(1)). The President
declared the area affected by the hurri-
cane a major disaster area, making
available assistance through FEMA.T
received a FEMA below-market loan
and a grant thatT used to restore the
building to its pre-casualty condition.

LAW AND ANALYSIS

Section 42 provides a tax credit for
investment in qualified low-income
buildings placed in service after Decem-
ber 31, 1986. For any taxable year in a
10-year credit period, the amount of
credit is equal to the applicable percent-
age of the qualified basis of each quali-
fied low-income building.
For a qualified low-income building

placed in service after 1987, the term

‘‘applicable percentage’’ means the per-
centage that will yield over a 10-year
period amounts of credit that have a
present value equal to: (i) 70 percent of
the qualified basis of new buildings that
are not federally subsidized for the
taxable year (70-percent present value
credit), and (ii) 30 percent of the quali-
fied basis of existing buildings, and of
new buildings that are federally subsi-
dized for the taxable year (30-percent
present value credit).
Under § 42(i)(2)(A), a new building

is federally subsidized for any taxable
year if, at any time during the taxable
year or any prior taxable year, there is
or was outstanding any below-market
federal loan, the proceeds of which were
used (directly or indirectly) for the
building or its operation.
Under § 42(c), the qualified basis of

any qualified low-income building for
any taxable year is an amount equal to
the applicable fraction (defined in
§ 42(c)(1)(B)) of the eligible basis of the
building. Section 42(d)(5) provides that
if, during any taxable year of the compli-
ance period, a federal grant is used for a
building or its operation, the eligible
basis of the building for the taxable year
and all succeeding taxable years is re-
duced to the extent of the federal grant.
The rules of § 42(i)(2) and § 42(d)(5)

limit the low-income housing credit if
federally subsidized loans or federal
grants are used to finance a building or
meet the operating costs of the building.
If a building is damaged in a federally
declared disaster, however, FEMA assis-
tance does not substitute for funds that
were used to determine the building’s
basis nor is it used to meet operating
costs of the building. Rather, FEMA
funds merely help to restore the status of
the building to its pre-casualty condition.
FEMA funds provide no additional fed-
eral benefit to taxpayers that § 42(i)(2)
and § 42(d)(5) were intended to limit.
Furthermore, reducing the amount of the
credit available under § 42 would place
the owner of a qualified low-income
building at a disadvantage compared with
other building owners using FEMA funds.
Therefore, the amount of credit available
to a building will not be affected under
§ 42(i)(2) and § 42(d)(5) by the building
owner’s use of FEMA assistance.

HOLDING

(1) A below-market loan provided by
FEMA to the owner of a qualified

low-income building damaged by a di-
saster to repair, reconstruct, or restore
the building to its pre-casualty condition
does not result in characterizing the
building as federally subsidized under
§ 42(i)(2).
(2) A grant provided by FEMA to the

owner of a qualified low-income hous-
ing building damaged by a disaster does
not cause a reduction of the building’s
eligible basis under § 42(d)(5) to the
extent that the grant funds are used to
repair, reconstruct, or restore the build-
ing to its pre-casualty condition.

DRAFTING INFORMATION

The principal author of this revenue
ruling is Christopher J. Wilson of the
Office of Assistant Chief Counsel
(Passthroughs and Special Industries).
For further information regarding this
revenue ruling contact Mr. Wilson on
(202) 622–3040 (not a toll-free call).

Section 382.—Limitations on Net
Operating Loss Carryforwards and
Certain Built-In Losses Following
Ownership Change
26 CFR 1.382–8T: Controlled groups (temporary).

T.D. 8679

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Parts 1 and 602

Regulations Under Section 382 of
the Internal Revenue Code of 1986;
Application of Section 382 in Short
Taxable Years and With Respect to
Controlled Groups

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final and temporary regula-
tions.

SUMMARY: This document contains fi-
nal and temporary regulations relating to
limitations on net operating loss car-
ryforwards and certain built-in losses
following an ownership change and
comply with the statutory direction un-
der section 382(m) of the Internal Rev-
enue Code to prescribe regulations con-
cerning short taxable years and
controlled groups. This document also
contains amendments relating to the end
of separate tracking of the stock owner-
ship of loss corporations that cease to
exist following a merger or similar
transaction. The text of these temporary
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